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Abstract
The on-going debate and stalemate over the violation of human rights of the Chiadzwa community during their relocation to Arda Transau, so as to pave way for diamond mining activities has taken centre stage in many forums both in Zimbabwe, regionally and beyond. The so called ‘diamond rush’ that started in 2006 in Chiadzwa communal area in Zimbabwe has pitted the government and the mining companies on the other hand with the community and human rights NGOs on the extreme end. It is in this vein, that this paper was aimed at critically investigating the role and responses of human rights Non-Governmental Organisations (NGOs) in the relocation of the Chiadzwa community. The study pays particular attention to the legal and non-legal mechanisms that were employed by the human rights NGOs in rights claiming and realisation on behalf of the community. 
The central argument of the paper builds around the extent to which human rights NGOs were involved in addressing the consequences of forced relocation in Chiadzwa. In grappling with the analysis of the NGO interventions, the paper uses both an inductive and deductive human rights approach. In the final analysis the paper submits that there are numerous challenges in seeking remedies under the local, regional and international human rights law system for the affected Chiadzwa population. The paper concludes by observing that although human rights organisations were positively engaged in the Chiadzwa relocation several challenges and limitations affected their interventions.
Relevance to Development Studies
There is a lot of controversy and debate in many academic discourses on whether human rights are a sine qua non for development. Interestingly, there seems to be no general understanding amongst scholars on the nexus between human rights, human security, social justice and development. This paper attempts to unpack and problematize these concepts in light of the relocation of the Chiadzwa community in Zimbabwe. My contention being that these aspects are crucial ingredients that make a developmental recipe. As of now there is an academic stand-off, on what comes first? Human rights considerations or developmental projects? This paper proffers the argument that during relocations, communities succumb to several losses all in the name of development. The major importance of this study lies in its focus in trying to understand the significance and relevance of human rights NGOs in the protection of human rights so as to spearhead development during development induced relocations.
Downing (2002:3) further developing Cernea (1995)’s model came up with several developmental risks that stem from forced relocations namely, “joblessness, homelessness, marginalisation, food insecurity, loss of common lands and resources, increased health risks, social disarticulation, disruption of formal educational activities and the loss of civil and human rights”.
All the above noted risks pose a big threat to human development and human security. Basing on the above risks, the interface between relocation and development therefore presents itself as an extremely relevant area of research in the field of development studies. Relocation phenomena therefore extend beyond being a policy issue only, but a developmental issue that merits and requires an adequate scholarly attention.

Keywords

Diamond Rush, Human Rights, Zimbabwe, Relocation, Community, Chiadzwa.
Chapter 1 
 INTRODUCTION

[image: image1.emf]‘National governments typically have justified development - induced  displacement and resettlement (DIDR) by invoking goals of national  growth and development, and the belief that the  greater good justifies  some loss’ (Koening, 2006:105).  


This study narrows down to critically look at the responses of human rights Non-Governmental Organisations (NGOs) in addressing the effects and impact of the forced relocation exercise on the Chiadzwa community in Zimbabwe as a result of the discovery and mining of diamonds.
1.1 Statement of the Problem
Forced relocations of local communities due to the discovery and extraction of natural resources like minerals and through dam constructions has become a common feature in Zimbabwe. However, most displacements have been initiated by the government and private business entities. With the discovery of diamonds in Zimbabwe, the Chiadzwa local community has been forcibly relocated out of its ancestral land under the government’s Development-Induced Displacement programme so as to pave way for ‘legal’ mining of diamonds by private mining companies. Oliver- Smith (2002:143) sums up the above research problem by postulating that,

[image: image2.emf]DIDR pits the rights of the state (and, increasingly, of private capital) to  develop against the rights of  specific people […] Although the rhetoric that  accompanies large scale  development projects frequently makes reference to  national purpose and proposes benefits for  a general public those who must  suffer the costs that these projects entail tend to be quite specific  communities.  


In the Chiadzwa case a plethora of human rights violations have been highlighted by human rights organisations operating in the Chiadzwa community
. McCorquodale (2003: xi) defines human rights as ‘both lived dreams’ and ‘denied realities’.
 There has also been much contestation and conflict over/on the operationalisation of rights between the duty-bearer (state) versus right-holders (Chiadzwa villagers) over the relocation issue. Uvin (2004:186) contends that the human rights movement has inadequately tackled the conflict between rights. On the other hand, Mtisi et al. (2011:24) are of the view that,

[image: image3.emf]Most displacements that have taken place in Zimbabwe have not been  predictable, open and fair and have not resulted in the just treatment of the  evicted or displaced people.  


To substantiate the above assertion one can look at a similar scenario which obtained during the Operation Clean Up (Murambatsvina) that was initiated in Zimbabwe in 2005. According to Katema (2008:9) “Operation Murambatsvina (OM) was basically about demolition of homes and forced evictions of predominantly poor masses”. Further, arguing from a social justice and Rawlsian perspective on justice Mtisi et al. (ibid.) are of the view that during development induced displacements communities should be left in a better off position than they were. Given the above statement, it is therefore significant to explore and examine the role played by human rights NGOs in assisting the affected population.
1.2 Research Background

In this section I trace the background to the research problem. During the year 2006, diamonds were officially discovered in Marange communal area in Zimbabwe. However, it was after the discovery of diamonds that the government initiated and implemented a relocation programme. This resulted in the forced relocation of the Chiadzwa community starting from 2010 so as to pave way for the mining of diamonds by private mining companies. It is within this context that human rights NGOs/ community have clashed with the state and mining companies over the operationalisation/contestation of rights claims.
1.3 Relevance and Justification of the Study
Under this section I attempt to answer Punch (2005:10)’s question on why it is worth learning about a specific chosen research topic. My personal motivation for pursuing this study stretches back to my work experience. During June- September 2010 I was involved in the constitution making process in Zimbabwe as a team rapporteur. It was through the outreach consultation programmes that I got to hear about the plight of the Chiadzwa people in the wake of impending forced relocations. I then developed a keen interest to research on this topic.
 Professionally, this area of study fits well with my desired career prospects as a human rights researcher. Academically, there is little to non-existing literature with regards to the relocation of the Chiadzwa community. I therefore believe that this study is an addition to, and not a regurgitation of knowledge. According to my literature review I did not come across any scholarly publication that has tackled the relocation issue in Chiadzwa. This is in spite of the fact that much has been written by human rights organisations such as Partnership Africa Canada, Crisis Coalition, Kimberly Process Certification Scheme and Human Rights Watch on human rights violations in the diamond mining in Marange area. However, scant attention has been given to the relocation of the local community in their publications save for journalistic articles that have focused on this issue. It has then become difficult to understand the reality of the situation given the lack of scholarly perspectives on the diamond issue. 
More so, newspapers are more concerned with making catchy newspaper headlines so as to sell. In their 2009 study entitled Diamonds in the Rough: Human Rights Abuses in the Marange Fields of Zimbabwe, the Human Rights Watch peripherally tackled on the issue of relocation in passing (Human Rights Watch, 2009).This paper therefore seeks to bridge the practitioner-academic divide that exists by exploring this issue in a scholarly perspective. However, it should be noted that some scholars also studied the issue of relocation in Zimbabwe. They include Colson (1971) and Masundire (1994) on the relocation of the community surrounding Kariba Dam. However, in these studies they did not specifically tackle on the human rights issues. More so, the scope of their studies stretches way back in history. Howard & Sharp (1983:6) defines research as,

[image: image4.emf]Seeking through methodical processes to add to one’s own body of  knowledge and, hopefully, to that of others, by the discovery of non - trivial facts and insights.  


This study is also quite relevant since Zimbabwe in general and Marange in particular has been topical in various forums be it  locally, regionally and globally over alleged human rights violations. This paper will therefore contribute to this on-going debate. The study also emerges under the backdrop of recent debates over the decision to license the Chiadzwa diamonds as conflict free by the Kimberly Process Certification Scheme. On the other hand, human rights watchdog organisations still hold that issues of human rights violations more particularly in the relocation debate still remain unresolved.
1.3 Research Objectives
The aim of this study is to examine and analyse the responses of human rights NGOs in addressing the consequences of forced relocation of the Chiadzwa community in Zimbabwe. The paper also seeks to explain the relocation of the Chiadzwa people within a human rights violation perspective so as to analyse how rights were claimed and realized in the whole relocation process.
1.4 Research Questions

The main focal question that this paper seeks to address is: how were human rights NGOs involved in addressing the human rights situation during the relocation of the Chiadzwa community? The sub-questions are; which specific human rights were violated during the relocation process? The subsequent question that follows is; what remedies are available for the affected community under the local, regional and international human rights law framework?
1.5 Research Methodology

Ahuja (2001:353) defines methodology as “the procedure of research techniques”. In the same vein, Ahuja (ibid.) goes on further to define methodology as “the science of methods which contains the principles and standards employed to guide the choice, structure, process and use of methods as directed by the underlying paradigm”.

1.6.1. Research Strategy

This study adopts a normative human rights law framework approach towards forced relocation in the Chiadzwa community in Zimbabwe. Basing on the data that I gathered using the various methods outlined below, I will explain and analyse the research findings using the human rights law framework. My assumption throughout my fieldwork was guided by the thinking that the research process should be as good as the content (outcome), since process influences outcome.
1.6.2. Research Methods
This research is purely qualitative in nature. However, the study is more exploratory since it is inspired largely by a field based qualitative approach. Sarantakos (1998:34) explains that, “Although methods in general are a-methodological, their content, structure and process are dictated by the underlying methodology”. I conducted my research using both primary and secondary data collection methods. In the words of Ahuja (2001:354) “method is a tool or an instrument employed to gather empirical evidence and to analyse data”. The use of various methods also resulted in data triangulation. Stake (2000:443) views triangulation as “a process of using multiple perceptions to clarify meaning, verify the repeatability of an observation or interpretation”. I carried out my field work study as from the 21st of July up to the 2nd of September 2011 in Harare and Mutare in Zimbabwe respectively.
I spent one week meeting NGOs in Mutare before going back to Harare. NGOs in Mutare provided invaluable insights to the study since they were on the ground, working with the affected communities unlike those in Harare (capital city).The organisations in the capital city only gave a bird’s eye view of the overall situation. Whilst those in Mutare had what I will term as the worm’s eye view since they were directly involved. My initial plan was to visit the relocated families but due to security reasons I failed to do so. It came to my attention that the resettlement area had been closed off to the outside world by the army generals who were also allocated houses in the same site. Thus, I had limitations in terms of methodological choices in my data collection process as I will outline below.
1.6.3 Data Collection Techniques
I used various data collection methods in analysing the relocation of the Chiadzwa community and the NGO response to the situation. I used the in-depth interview method in collecting data from key stakeholders that included human rights NGOs, civil society actors and academics who were actively involved in the Chiadzwa diamond issue. I chose an in-depth interview method because of its various advantages. Namely, these include “high response rate, high possibility for in-depth probing and an increased respondent’s confidence building through rapport” (Ahuja, 2007:237). 
Kriger (1992:7) arguing on the limitations of accessing peasant voices notes that, “journalists and scholars often supplement the little available data with elite interviews”. My study is also open to such criticism of relying on elite interviews. However, this was not by design but it was due to methodological limitations as argued earlier on. I conducted the in-depth interview to the key informants who were knowledgeable about the subject of relocation of the community. I posed open-ended questions that were not restricted, thus giving the respondents the room to exhaust their views on the subject.
1.6.4 Primary and Secondary Sources of Data
I carried out an extensive literature review of ‘grey material’ from NGOs such as Zimbabwe Environmental Law Association and Zimbabwe Lawyers for Human Rights. This literature helped me to trace and understand the relocation debate in the case work under study. I also did an extensive literature review on development-induced displacement literature elsewhere in countries such as India, Botswana, Ghana and South Africa. Such literature enabled me to draw similarities, differences and comparisons with my case study. I also carried out an extensive review of newspapers that include the Herald, Sunday Mail, The Standard, Zimbabwe Independent, Zim Online, Newsday, The Financial Gazette, and The Zimbabwean Newspaper. The reason for reading through various newspapers was for me to counter-check the opinions. 
Since newspapers and interviews reflect opinions and not facts I therefore decided to blend my analysis with scholarly articles. I tried to triangulate different sources of data so as to get an ‘objective’ picture of the study. I also carried out a content and interpretational analysis of human rights/legal instruments on a local, regional and global level. These include the UDHR, ACHPR, ICESCR; UN Guidelines on Internal Displacement, World Bank Operational guidelines on World Bank based developmental displacements. 
1.6.5 Case Study Analysis
The unit of analysis in this study is the affected households or population that comprises the Chiadzwa community. According to the Human Rights Watch Report of 2009,


[image: image5.emf]Chiadzwa is a remote, dry, hilly area comprising some 30 villages that are  divided into two administrative wards (Mukwada, ward 29 and Chiadzwa  ward 30). The combined population of the  two wards is estimated to be 20,  000. The nearest city, 100 kilometers to the northeast, is Mutare, the  provincial capital of Manicaland; and to the south, the nearest town is  Birchenough Bridge, about 60 kilometers away (Human Rights Watch  2009:12).  


The selection of the case study was guided by the question of ‘WHY this case study?’ Why not some other case studies? Due to the fact that Chiadzwa relocation issue had sparked much debate unlike some other cases I then chose to narrow down on this case study. Burns (2000:474) argues that “case studies are only generalizable to theoretical propositions, not to statistical generalization”. This then makes it somehow difficult to generalize the findings of my study basing on the sample size of the interviewed NGO population.
1.6.6. Sampling Techniques 
1.6.7.1 Snowball sampling

Bryman (2004:100) argues that with the snowball approach, “the researcher makes initial contact with a small group of people who are relevant to the research topic and uses these to establish contacts with others”. I used this approach in getting in touch with the Kimberly Process Certification Scheme Civil Society local focal person, who later directed and referred me to other respondents within the civil society. These referrals were also knowledgeable about the role of NGOs in assisting the displaced Chiadzwa community. In the event that there was fear of victimization amongst the NGO respondents for talking to researchers, snowballing helped to build trust instead of random picking of respondents.
In the words of Ahuja (2001:1810) “snowball sampling method is employed when it is difficult to approach the respondents in any other way”. In my case without referrals it was going to be difficult if not impossible to access the interviewees due to security fears. I undertook my research during a time when Farai Maguwu a human rights researcher had been arrested for allegedly providing the Kimberly Process Monitor Abbey Chikane from South Africa with a document that was allegedly categorized under state official secrets on Marange diamonds (Frontline Defenders, 2010). On the other hand Nieuwenhuis (2007:80) holds that, “snowball sampling is often used to find ‘hidden populations’ that is, groups not easily accessible to researchers through other sampling strategies”.

Given the above mentioned case snowball sampling proved to be the best technique to solicit for views from NGO respondents. However, arguing on the same vein with Laws et al. (2003: 365) I also point out that the snowballing technique had its own limitations in the sense that I ended up getting similar if not the ‘same’ views. However, the reasons for such might be two-fold. Firstly, the resonance or frequency of similar responses might explain the validity and reliability of the data. More so, it might have been an indication of an adequate appreciation of the subject across the whole group. Secondly, this might be an indication of a group characteristic, meaning to say the sample group had similar characteristics. This then substantiate the claim that, there were some elements of bias amongst the response group. However, snowball sampling technique yielded in a high response rate from the set of identified referrals.
1.6.7.2 Purposive Sampling

I adopted the purposive sampling technique so as to get in touch with NGO personnel (researchers, field workers and human rights lawyers).Getting in touch with them helped me to get a particular point of view on their role in assisting the displaced community. Laws et al. (ibid: 366) is of the view that under purposive sampling a wide response group should be targeted by the researcher whilst taking into consideration likely sources of difference between individual respondents. My choice for purposely selecting specific human rights NGO interviewees was based on the assumption that they had insights on the subject matter since they were operating in this community. This then made them well placed to inform this study. However, purposive sampling method had its own limitations. These include restrictive views on the subject and the potential for bias (sampling bias). However, given the weakness and strength of each sampling method I then adopted a mixture of both approaches so as to glean out some more balanced data.
1.6 Ethical Considerations 

I tried to stick to the ethics of good research by observing and upholding the ‘No Harm Principle’ throughout the research process. I avoided putting the respondents and human rights organisations that I interviewed in danger. This was guaranteed as a result of the methodological choices that I adopted. Such approaches tried by every possible means not to arouse attention (publicity) to the research itself. This helped in protecting my safety as a researcher and as well as that of the respondents. Given the fact that the topic is a sensitive issue, I also use pseudo-names in my data analysis so as to maintain confidentiality and protect the identity of my respondents. However, in cases of academics who have researched on this area I use real names. During my fieldwork I recorded some of the responses verbatim using a voice recorder in cases where respondents gave informed consent. However, in three cases the respondents objected over the use of the voice recorder. Bryman (2004:511) is of the view that in social research ethics the aspect of informed consent still remains highly debatable.
 O’ Leary (2005:73) observes that ethical research should consider three main issues that is, “ensuring that respondents have given informed consent, ensuring no harm comes to respondents and ensuring confidentiality and if appropriate anonymity”. Laws et al. (op.cit:232) also share a similar view by noting that, “protecting the privacy and confidentiality of respondents is a key priority to research”. During my whole research process I tried as much as possible to observe and adhere to these laid down ethics. In cases where some respondents wanted to clarify on my identity the official letter from the Institute helped in confirming my identity.
1.7 Scope and Limitations
The study covers the period from 2006 up until 2011. The period of the study limits my focus on the outlined time frame. The year 2006 has been chosen as the starting point. This is due to the fact that this was the year that diamonds were officially discovered in Marange/Chiadzwa area in Zimbabwe. This discovery marked an era which came to be popularly referred to as the diamond rush. However, subsequent human rights issues that include but are not limited to forced relocations heightened in the subsequent preceding years stretching up to 2011. My study suffers from the challenge and limitations of researching an on-going phenomenon which makes it difficult to draw bold conclusions. Having said the above, Nieuwenhuis (2007:115) contends that, “stating the limitations of a study upfront helps the reader to better understand how one arrives at the conclusion”.
It has been well observed by Landman and Carlvalho (2010) in their study Measuring Human Rights that there are various methodological challenges in measuring human rights. My study does not therefore escape from this criticism especially when it comes to measuring the extent of NGO intervention in remedying rights violations. In the same vein, the grey literature collected from organisations was somehow limited in scope as much of the literature was more activist/advocacy oriented than scholarly. All the same, such information also provided a rich source of data for this research. Sachikonye (2007:5) writing on a similar study also cautioned over the validity and reliability of newspapers as a credible source of information by noting that,  

[image: image6.emf]While the press archives are informative and provide a reasonably  credible picture of the diamond rush, they cannot be as detailed as  fieldwork, nor can the facts contained in the newspapers be easily  verified.   

 
This was another major limitation in the available data. Surprisingly, the newspapers gave varied reportage on the actual human rights situation in Chiadzwa area
. However, for the purposes of intellectual honest both independent and government owned newspapers were consulted in an objective and balanced manner depending on the content analysis. The other major limitation to the study was the absence of official statistics on the accurate figure of the displaced households and families. The only official source which could have provided the figures are the government officials. Given the above noted challenges I then developed alternative data collection methods. On the other hand, I would have wanted to ask the community on their views on the NGO intervention in the whole relocation process. Interviewing both NGOs and the community would have enabled me to get an insider and outsider perspective. 

The alternative data collection methods includes opting to gain direct victims’ voices through ‘proxy’ means by interviewing NGO persons who were knowledgeable about the obtaining situation in the case work under study. In the same vein, solely relying on NGOs proved to be problematic in the sense that these NGOs approached the affected community speaking the language of human rights violations. The very same NGOs also relied on second-hand narrative accounts. To remedy such a limitation I then chose to include scholars (academics) in my interview sample. According to Landman and Carvalho (2010:51) 


[image: image7.emf]Narrative accounts are those stories of human rights abuse and  human rights events reported to non - governmental agencies,  human rights activists and newspaper reporters.  


It is then difficult to analyse rights violations basing on reports and narratives which are not measured, quantified or analysed. Howard &Sharp (1983:123) also highlight that

[image: image8.emf]The social scientist often finds that the organization or groups  that he wishes to study are unwilling for reasons of confidentiality  or lack of time to provide him with data.  


The research was also conducted during a period when draconian pieces of legislation like Public Order and Security Act (POSA) and Access to Information and Protection of Privacy Act (AIPPA) were still in place making it difficult for any researcher to carry out research techniques such as FGDs (The Solidarity Peace Trust Report, 2009; MISA-Zimbabwe Undated). In its 2010 report on Zimbabwe, the Human Rights Watch noted the arrest and harassment of human rights researchers who were researching on the Chiadzwa diamonds by security agents (Human Rights Watch Report, 2010). Strictly speaking, the political climate was not so conducive to carry out a human rights study. However, I strived to get to the bottom of the study despite all these challenges.

1.8 Structure of the Paper 

This study is made up of Five Chapters which are chronologically sequenced and structured as follows;
Chapter 1- Outlines the general overview of the study. This chapter pays particular attention to the background information to the study, research objectives, research questions, relevance and justification and the overall methodology of the study. This chapter also explain the methodological approaches adopted and their limitations. It justifies how and why I chose certain respondents. It also offers explanations to the questions that I posed. More so, this chapter will dwell much into justifying the purpose/objective of my study. To borrow from Cohen et al. (2001:91) this section tries to outline “the fitness for purpose” of the study. It also serves as the introductory chapter to the whole paper.
Chapter 2- This chapter addresses the conceptual analytical framework adopted in the study. The chapter takes a closer look at the concepts and approaches that will be used to explain and analyse the NGO responses in the relocation of the Chiadzwa community in Zimbabwe. This chapter draws mainly from the inductive and deductive human rights law framework approach. To support the human rights law framework argument I also conceptualise the development induced displacement theory and the intersectionality lens approach. In understanding the role of human rights NGOs in the relocation process, this section also draws explanations from Mutua (2001)’s savages, victims and saviors metaphor.

Chapter 3- This chapter offers an overview of the socio-economic and political context that prevailed during the relocation of the Chiadzwa community. The chapter helps in situating my study by identifying an entry point for my analysis of the preceding chapters namely, chapter four. This chapter presents the Chiadzwa case study within the broader contextual background on the obtaining human rights situation in Zimbabwe.
Chapter 4: Under this chapter I present the analysis of my research findings. I will also go further to evaluate and critique the role of human rights NGOs in assisting the affected Chiadzwa community in rights claiming. This is clearly illustrated using an inductive and deductive human rights law approach. In trying to address the research questions, this section will weave together the normative human rights concepts with the research findings. 
Chapter 5:  This chapter serves as my concluding chapter. In this chapter I will draw conclusions basing on the arguments made in the preceding chapters. In light of the above I will employ what Bryman (2004:10) terms “iterative strategy”. This involves “a weaving back and forth between data and theory”.  This chapter ties together the adopted theories and concepts with the empirical data. The chapter also rounds-off by indicating further areas of research that merits further scholarly attention. In a nutshell this chapter will act as the glue that will stick together the set questions, objectives, methodology, concepts, research findings and the overall concluding remarks.
Chapter 2: HUMAN RIGHTS APPROACH TO DEVELOPMENT: THEORIZING THE RELOCATION OF THE CHIADZWA COMMUNITY
When law can do no right,
Let it be lawful that law can bar no wrong.

(Shakespeare, King John Act 3)
2.0 Introduction
This chapter serves as my analytic conceptual framework. In this section I explain and explore the linkages between the normative key concepts that I will use and refer to in the whole paper. Under this section I attempt to conceptualise and operationalise various concepts. Ahuja (2001:113) defines conceptualisation as “the refinement and specification of abstract concepts”. He further goes on to define operationalisation as “defining what is meant by a concept” (ibid.). In the whole study I use an overarching human rights law framework approach to analyse the role of human rights NGOs in the Chiadzwa relocation process. According to Ahuja (ibid: 355) “the conceptual model attempts to present the social world in terms of a number of related concepts”. Although my study is grounded in a human rights law framework approach, I also draw some analytical insights from Mutua (2001)’s savages, victims and saviors human rights metaphor and the intersectionality lens approach. The adopted approaches embraced herein, will therefore be analysed and discussed within the broader context and setting. I will also link the adopted conceptual approaches explained under this section to the research findings and to the overall conclusion.
2.1. Human Rights Law Framework
In this section I use a human rights law framework approach from a local, regional and international law perspective to understand how the human rights organisations have intervened in the Chiadzwa relocation using the human rights law approach. Drawing from de Gaay Fortman (2011:38)’s analysis he terms this an “inductive and deductive approach”. In the words of de Gaay Fortman (ibid:39) “deductive approach derives concrete rights from international treaties and other formal sources of law”. In the same vein, he elucidates that “an inductive approach-starts from what people themselves see as the fundamental freedoms and entitlements that everyone should enjoy”. This analytic model is quite relevant and applicable in the case of Chiadzwa. It helps me to explore how the community with the help of NGOs used the human rights law framework to frame, claim and assert their rights during the relocation process. Mtisi et al. (2011:13) postulate that,


[image: image9.emf]There is no specific law that protects the rights of the displaced communities  at the national level. There are internationally accepted standards that may  help the state or mining  companies to achieve justice and equity in dealing  with communities that are evicted or displaced for purposes of development  projects.  

However, for the purposes of this study I argue that there are various regional and international human rights norms and instruments that can be applicable to the Chiadzwa situation. Teitel (1997:301-17) opines that “there is a perceived gap between human rights theory and its normative enforcement”. Under the human rights law approach such a gap can be plugged through what Gordon (1998:750) term “reifying rights”. This entails making abstract rights real, either through rights claiming or through rights translation into practice. Under Zimbabwe’s obligation in international law the International Covenant on Civil and Political Rights (ICCPR), International Covenant on Economic Social and Cultural Rights (ICESCR), Universal Declaration of Human Rights (UDHR), UN General Comments and the African Charter on Human and People’s Rights (ACHPR) specific article provisions can be invoked so as to protect rights of the affected population. Inductively, under the Zimbabwean courts redress can still be sought through the courts for rights violations by the affected population and by third parties such as human rights organisations.
Clapham (2006:25) postulate that “human rights law is said to be adequate, in that it already demands that governments protect everyone from those who might undermine those rights”. This illustrates the strength of the human rights law framework in safeguarding the rights of right holders by the duty bearers within a broader context. Drawing from De Gaay Fortman (2011)’s deductive approach, I refer to the United Nations Guidelines on Internal Displacement that have been popularised by Deng (1999) to analyse the case of Chiadzwa. To put it in the words of Deng (ibid:484) “these Guiding Principles address the specific needs of internally displaced persons worldwide”. However, I argue that they are limited in scope in the sense that they specifically narrow down to look into the refugee and IDPs phenomena. Thus, they leave out development induced displaced persons for example the Chiadzwa people with little legal protection. 
In the case of Chiadzwa the UN Guidelines therefore do not apply. More so, UN Guidelines on Internal Displacement and the Vancouver Declaration on Human Settlement are mere guidelines/recommendations. In a legal perspective these guidelines can be pronounced as non-binding. This means that, they lack any substantive legal effect to a sovereign state such as Zimbabwe. A state can choose whether to adhere or not to when carrying out its relocations/displacements. This is made possible through the hierarchy of municipal law vis-`a-vis international human rights law. The latter gives a sovereign state the right to exercise its right to choose whether to ratify and domesticate treaties, conventions and statutes or not to. However, some scholars still argue that the human rights law framework can still supersede this hierarchy. In my case I argue that, the Guiding Principles would have been more useful and relevant if they were re-defined as Guiding Principles on ‘Development Induced Displacements/Relocations’. Nevertheless, the human rights law framework remains quite relevant in my study. Its importance lies in the fact that it helps me to analyse the clash over the operationalisation of rights amongst state and non-state actors during the relocation process in Chiadzwa. These include NGOs, government/mining companies and the community. Through this analytic model I scrutinise and review the inconsistence in the letter of the human rights law and the actual practice. For instance, the human rights law framework enables me to ask what does the law says on forced relocation. In further analysing the human rights law framework, Barutciski (2006:75) writing on development induced displacements contends that, 


[image: image10.emf]While DIDPs do not benefit from a specific and comprehensive  legally binding protection regime in international law, they do  benefit from well - established general human rights standards   that  apply to all human beings.  


To substantiate the above argument Zimbabwe’s former Chief Justice Anthony Gubbay (1997:233) echoed similar sentiments by noting that,

[image: image11.emf]Whether ratified or not, all these international and regional  instruments embody human rights norms which are broadly  accepted by the entire international community. They should and  must be incorporated into domestic jurisprudence by judicial  interpretation.  


However, the human rights law framework also suffers from the weakness of over-relying on the narrow legalistic conceptualisation of rights. It also places much emphasis on the normative and deductive rights approach. By doing so, it trivialises the context and institutions in which rights can be claimed. Therefore, if left to stand on its own, the human rights law framework will not explain much. Thus, there is a need for a combination of various conceptual approaches. In the following section I explore the linkage between the human rights law framework with Makau Mutua (2001)’s savages, victims and saviors human rights metaphor. This helps in analysing further the role of human rights organisations in responding to the forced relocation of the Chiadzwa people.
2.2. Savages, Victims and Saviors (SVS) Metaphor 

This section analyses the relevance of the savages, victims and saviors human rights metaphor in seeking to understand the responses of human rights NGOs in the relocation of the Chiadzwa community. Mutua (2001) coined the metaphor of Savages, Victims and Saviors (SVS) to analyse what he terms as the “human rights movement”. In his analysis he came up with quite interesting but competing classifications of the Savages on the one hand and the Victims and Saviors on the other hand. Mutua (2001:202-03) defines the Savage “as the state which negates humanity, culturally deviates from human rights culture, chokes civil society, is authoritarian and anti-democratic”. He further views the Victims as the “powerless, helpless and innocent human being whose worth and human being has been violated by the savage” (ibid: 204).The SVS metaphor is quite relevant and useful in unpacking the relationship between the affected Chiadzwa community, NGOs and the state. In order to understand how rights were claimed and realised by the affected community, the SVS metaphor becomes handy in this study. Mutua defines the Savior as “the good angel who protects, vindicates, civilizes, restraints and safeguards” (ibid: 204). 
From the foregoing arguments I view the Savages as the Zimbabwean government/state (Mining companies), Saviors as both the local and international human rights NGOs operating in the Chiadzwa area. On the other hand, I view and portray the affected Chiadzwa community members as the ‘Victims’. But on its own, the SVS remains inadequate in explaining deeper underlying power dynamics, trends and competing contestations over rights operationalisation in the Chiadzwa relocation. However, I will therefore go deeper to analyse and argue that these organisations are not uniform as shown in my case. Hence, I will do an intersectional analysis on their role and participation in Chiadzwa relocation. I also contend that the Victims vary across gender, age and status. By taking an intersectional approach I differ with Mutua who only blends the various groups in his metaphor without taking an intersectional segregation. Having outlined the limitations of the savages, saviors and victims human rights metaphor, I will then go on to discuss the most contentious theory and practice of development induced displacement and resettlement.
2.3. Development Induced Displacement and Resettlement (DIDR)

In this section I critically interrogate the theory of Development Induced Displacement and Resettlement in light of the Chiadzwa situation. The Zimbabwean government terms the relocation of the Chiadzwa people as development induced, whereas human rights organisations argue on the contrary. However, there is growing evidence that points to the controversy and debate amongst development practitioners, policy analysts and human rights defenders (NGOs) over the meaning and process of ‘developing’ and ‘displacing’ at the same time. In my own analysis I see a mismatch between the theory and practice of the development induced displacement phenomena. Stanley (2004:22) poses the following overarching questions, “Under what conditions, if ever, can a development project justify displacement?” What is also essential to note from the foregoing, is the fact that DIDR theory also applies to the relocation of communities. This is inspite of the absence of the term relocation in the DIDR abbreviation. Downing (2002:5) laments over the problem of mining induced displacement and resettlement (MIDR) arguing that, it results in the creation of major risks and threats to societal sustainability. 
The DIDR theory is therefore essential in helping me to analyse and locate the role of human rights NGOs in the relocation of the Chiadzwa people. Having said the above, it is also significant to note the existence of varied terminology, definitions and re-definitions of/over the theory and practice of Development Induced Displacement amongst different schools of thought. In most literature that I have reviewed, Development Induced Displacement is affixed with an ‘R’ for Resettlement to make it Development Induced Displacement and Resettlement (DIDR)
. In the same vein, some scholars like Downing (2002) who has written extensively on relocation issues go on to categorise different forms of development-induced displacements.
Downing (ibid.) specifically went on to coin the concept of Mining Induced Displacement and Resettlement (MIDR). Smith-Oliver (2009) defines development induced displacement differently as Development-Forced Displacement and Resettlement (DFDR). The variance in terminology and semantics over this theory makes one to pose the similar question posed by Conin (2009:18) when she asks ‘what’s in a name?’ However, the MIDR approach as propounded by Downing (op.cit.) is quite useful and relevant in my study. This theory is useful in the sense that I use it for my analysis of the research findings since it specifically fits well with the relocation of the Chiadzwa community as a result of diamond mining activities. Downing (ibid: 3) further identifies several challenges that come with MIDR by noting that,


[image: image12.emf]MIDR is accompanied by what displacement specialists call the  resettlement effect, defined as the loss of physical and non - physical  assets, including homes, communities, productive  land, income - earning assets and sources, subsistence, resources, cultural sites,  social structures, networks and ties, cultural identity and mutual help  mechanisms.  


Evidently, as shown in the above quotation a development project that displaces, impoverish and violates human rights no matter its good intentions it may end up in what I will term as an ‘impoverishment-induced displacement’. In the words of Downing (ibid: 3) such development results in what he terms as the “creation of new poverty”. It can thus be submitted that as shown in the case of Chiadzwa and in the Narmada dam construction in India, development induced displacements have indeed violated rather than observed the rights of the project affected persons (for the latter see Dwivendi, 1999; Mahapatra, 1996). Simply put, development induced displacements have been envisaged as justifiable developmental projects which displaces people for the benefit of the public good mostly carried out by governments. Honshour and Kalafut (2007:1) observes, 

[image: image13.emf]Each  year, millions of people around the globe are forcibly relocated  and resettled away from their homes, lands and livelihoods in order to  make way for large scale development projects such as dams, reservoirs,  power plants, roads, plantations, urban re newal, and oil, gas and mining  projects.   

 
The above highlighted process of forced relocation has come to be termed as development-induced displacement and resettlement, or DIDR in short. In broadening and deepening the debate on DIDR in Chiadzwa I try to avoid leaning on one specific scholar. Thus, I align with various and different schools of thoughts. But more particularly I found Cernea and Downing’s scholarly perspectives more plausible since they have written extensively on this subject. Cernea (1995)’s propositions on the DIDR have contributed extensively in the overall DIDR literature. More striking is his model which he termed Impoverishment, Risk and Reconstruction (IRR) model. Although his model is applicable in my case it falls short in addressing specific human rights issues. In this model human rights and social justice aspects seemingly comes as after-thoughts. Thus, they are not given adequate attention.
However, it is vital to note that Cernea has written more extensively in World Bank development induced displacements, which are quite different with the case of Chiadzwa. Drawing on the above, the relocation of the Chiadzwa community in Zimbabwe can still be analysed within the DIDR school of thought. However, Vandergeest et al. (2007:12) raise quite convincing but difficult questions by posing the following questions, 

[image: image14.emf]What do we mean by both development and ‘displacement? Under  what circumstances can we causally link displacement to something  called development?  


The above quote points to the fact that there is blurriness between displacement and development concepts both in the academic world and in real practice. To reinforce the above argument on the lack of proper planning of DIDR I borrow Rajagopal (2003:223)’s contention which states that,
A rights based approach to development assumes that rights can be defined and operationalized in ways that facilitate planning and programming for their realization.
On the other hand, there is an animated debate in the field of DIDR on what comes first, development or human rights or vice versa? Rajagopal (2003:216) arguing on the former he terms it as “putting development before rights or developmentalizing human rights”. Notably, DIDR literature is broad in its conceptualisation. Hence, it fails to address specific intersectional issues in the case example of Chiadzwa. Several other critiques can be levelled against this theory and approach to development. As a way of summing up I argue that there is a need to anchor this theoretical model with other conceptual approaches such as intersectionality.
2.4. Intersectionality Approach

In my paper I use the intersectionality lens approach to analyse the intersection of rights violations across gender, class, status and age. This helps me to analyse how the human rights NGOs addressed/responded to these specific violations within the specific affected target group. Crenshaw in 1989 whilst writing on the abuse of women of ‘color’ in the USA coined the concept of intersectionality (see Davis 2008). Since then, the intersectionality approach has become dominant in the field of feminism and gender studies. However, it still remains applicable in other fields such as human rights. Crenshaw (1991) uses the intersectionality approach to discuss and analyse the different ways in which race and gender interact. However, the intersectionality approach does not limit itself in analysing gender relations only. In this study I adopt a more broad and nuanced intersectionality lens approach to explain and analyse how different groups (sections) within the Chiadzwa community were affected during the relocation process. 
Cho and Feree (2010:129) distinguish what they term as three styles of understanding intersectionality in practice, that is; “group-centered, process-centered, and system centered”. In my analysis I will adopt the group centred analysis in exploring how human rights violations occurred across different groups. I will then analyse how NGOs responded to the violations of such group/collective rights. However, Davis (2008) holds that, the meaning and clarity over the use of intersectionality is still debatable despite the popularity of the concept. In the words of Vandergeest et al. (2007:65) arguing from an intersectionality perspective they noted that,
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However, the intersectionality approach on its own does not adequately address human rights issues in the Chiadzwa relocation. This makes it deficient and insufficient to analyse and explain the situation in my case study in isolation with other conceptual models. Cernea (2000) argues at length that relocation results in school-dropouts amongst children and in some cases children never enrol back to school due to decline in income levels and living standards. Stanley (2004) also shares similar views by pointing out the vulnerability of some marginalised groups in society namely the elderly and the disabled during relocations. Arguing from an intersectionality lens approach on the risks associated with relocations in Sardar Sarovar dam construction, Dwivendi (1999:46) elucidates that risks are viewed differently by different people such as women, men, rich farmers, landless or by the indigenous people. My intersectionality analytical framework also draws some similarities from the above analysis. However, as much as I draw much insight from the intersectionality school of thought as used in gender and feminism studies, I have my own hesitations over its limitations in addressing human rights issues. Nevertheless, the intersectionality approach still helps in analysing how NGOs responded to specific rights violations of the different groups of people in Chiadzwa. To counter the limitations of the intersectionality approach explanations, I therefore support this approach with other analytic concepts and approaches that include the aforementioned human rights law framework, DIDR theory and the Savages, Victims and Saviors human rights metaphor.
2.5. Conclusion
This chapter has highlighted various conceptual models that will be used to analyse the research findings. In this section it has also been identified that a single analytical concept/model cannot sufficiently explain and analyse the research problem. In order to get a holistic and broader picture this chapter has tried to link the human rights law framework with the intersectionality and development induced displacement conceptual approaches. Having outlined the limitations of the different conceptual approaches adopted, I then argue that there is a need for integration of these analytic concepts into the leading overarching human rights law framework in order to get a broader view of the research problem. Having set the conceptual framework, I will then present the contextual background to the study in the next chapter.
Chapter 3: THE CHIADZWA DIAMOND RUSH AND FORCED RELOCATION

If you are to suffer you should suffer in the interest of the country. Jawaharlal Nehru, India’s first Prime Minister (1948).
3.0. Introduction
This chapter builds up from the conceptual framework outlined in the previous chapter. In this chapter I contextualise the era that witnessed the discovery of diamonds and the relocation process that ensued in Chiadzwa area. Hunt (2005:14) postulates that “context matters because context frames how an issue is understood”. In the first part of this section I offer a brief situational overview and background of the development induced relocation in the Zimbabwean context. This then helps in situating my case study. In the remaining part of this section I go further to chronologically sequence the broader socio-economic and political context of the diamond rush. This chapter helps in mapping the contextual framework that will inspire my arguments. Arguing from Jurgen Habermas’ standpoint, de Gaay Fortman (2011:14) contends that, 
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Drawing from the above, this chapter will then be theoretically informed by the life world perspective in analysing the context and background of the study. This entails interrogating and contrasting the abstract/normative human rights concepts with the obtaining reality in my study.
Map 1: Chiadzwa Area Map Shown below


[image: image17]
Source: (Google Maps, 2011).
3.1 History of the Relocation Process in the Zimbabwean Context
Relocation of rural communities due to development-induced displacements owing to, but not limited to the extraction of natural resources is not a novel development in the Zimbabwean history. However, it should be noted that in most cases, the relocation of communities has taken place as a result of what has come to be termed as ‘development-induced displacements’. Examples of such developmental projects that have displaced and resettled many communities in Zimbabwe include but are not limited to the construction of the Kariba dam and the Osborne Dam in Mutare. Masundire (1994) noted that in all the recorded cases of displacements that had occurred in Zimbabwe, the highest case is that of the 86 000 Tonga people who were displaced from the Zambezi Valley so as to pave way for the construction of the Kariba dam. In itself development induced relocation in Zimbabwe clearly reflects the interaction between law, policy and politics.

Having said the above, it is essential to note that the relocation of the Chiadzwa community is therefore inextricably linked to such historical examples. However, it is somehow surprising to note that Zimbabwe has not developed a clear policy framework on resettlement. This is against the backdrop of her long history in development induced displacements. In the same vein, it is also vital to note that specific cases of mining induced displacements and resettlement (MIDR) in Zimbabwe, save (except) for the case of  Murowa diamonds and lately Chiadzwa case have been sparse and few. This is despite the presence of numerous other displacements that include dam, road, conflict and conservation induced displacements. Having traced the history of relocation, the next section looks at the broader context of the diamond rush.

3.2. Broader Contextual Background to the Diamond Rush  

In order to get an understanding of the bigger picture of the context of the Chiadzwa diamond rush and relocation I argue that one should first of all understand the actors and dynamics involved. Understanding the dynamics and actors involves questioning issues that has to deal with power relations and dynamics in society. This involves mapping the power dynamics in Chiadzwa in particular and in Zimbabwe in general. De Gaay Fortman (2011:18) posit that “Law naturally reflects existing power relations”. Hence, for one to argue on the violation of human rights using the human rights law framework, one should first of all understand issues of power and interests.  De Gaay Fortman (ibid: 15) arguing from a Weberian perspective holds that “power is habitually defined as the capacity to enforce one’s will against the will and resistance of others”. 
The forced relocation on an unwilling community without an agreed consent in this case can also be contextualised under the Weberian classification of power. Lea September (2010:78) writing on a quite similar  study on the mineral induced displacement of the Royal Bafokeng Nation in South Africa equates the conflict between mining companies and the community within the biblical allegory of ‘David and Goliath’. In the case of Chiadzwa the conflict of interests amongst private capital versus rights of the collective community has also resembled the ‘David and Goliath’ tug-of-war. Interestingly, in the case of Chiadzwa human rights organisations came in as the saviors to assist the community. It can then be argued that the broader relocation exercise itself depicts a clear manifestation of power dynamics at play.
 On another angle the discovery of diamonds in Chiadzwa witnessed the internal and international scramble to either mine, buy or sale the Marange diamonds by both state and non-state actors. Internally people from Chiadzwa and other surrounding areas rushed to the mining fields in 2006 to pan for diamonds after having heard “rumours that diamonds had been discovered in their area” (Human Rights Watch 2009:14). In the same vein, Kabemba (2010:4) argues that “the Chiadzwa diamond rush should be understood in the broader context of the governance problems afflicting Zimbabwe”. I also agree with the above observation in the sense that for one to get a holistic and broader picture on the scale and dynamics of the relocation, one has to understand the various underlying factors behind the whole diamond issue.
 These underlying forces range from power, politics, policy, law, interests and capital. However, they are somehow evidently visible in some cases while in some exceptions they are more subtle. The diamond rush therefore leads to an ontological debate amongst scholars. For instance, what do we know about the reasons, motives and rationale for the relocation of the Chiadzwa people? What more lies behind the surface? Can we believe what we hear from human rights NGOs? Can we believe what we hear from the government? These and many more questions come to our minds. Notably, at the superficial level many see the rights violations and the development induced displacement effects. However, there is more to what lies behind the velvet curtains. At the deeper level we can see overt contest/conflict of interests between global, regional and local state and non-state actors as reflected in the KPCS. In an interview with Maisiri (2011), it emerged very clearly that the situation in Chiadzwa could be understood in the context of a model of what he termed ‘Lootocracy’. This is a new coined concept which looks at the economic dis-equilibriums caused by the looting culture that had become prevalent in resource rich countries with Zimbabwe being no exception. The Human Rights Watch report of (2009:13) noted that, 

[image: image18.emf]Many people in the local community viewed the discovery as a  godsend that would cushion them from Zimbabwe’s increasingly  harsh economic crisis.  


Although the Marange diamonds were discovered in 2006, Zimbabwe’s economic woes had already started negatively impacting on the country’s economy stretching from way back as of 1998-2000. In their study Bond and Manyanya (2002) trace how the Zimbabwean economy collapsed as a result of ESAP and Zimbabwe’s intervention in the DRC war and also as a result of the payment of hefty packages to the former war veterans. The discovery of diamonds then coincided with an already dilapidated economy in 2006. This was a period that was characterised by the absence of rule of law (an era punctuated with lawlessness), institutional decay, institutionalised corruption, high unemployment rate, food and fuel scarcity, high inflation rate, economic meltdown and the collapse of the health delivery system to name but a few. Bratton and Masunungure (2011: iv) refer to this period as a ‘Decade of Crisis’. 
It is however interesting to acknowledge the fact that alleged corrupt activities by political elites in the diamond mining business has also been evident. Interestingly, this has been occurring right under the nose of the Anti-Corruption Commission. This commission has then been viewed by many as an institution with no ‘teeth’. In the words of Rajagopal (2003:225) “human rights violations relating to development stem largely from dysfunctional state structures”. Such a background analysis provided above serves to inform our understanding of the trend and course of events that led to the relocation of the community and the subsequent intervention by human rights NGOs in Marange. 
In the case of Zimbabwe the neo-liberal agenda which saw the spread of Chinese capitalism competing with Western global capital in Chiadzwa has arguably led to what Garcia (1999) terms as the “trading away of the human rights principle” by the government to private mining companies. This makes one to concur with Clapman (2006)’s argument which challenges the human rights law framework’s limitations in extending its obligations to non-state actors such as private business entities. In essence, the discovery of diamonds in Marange area which used to be a laid back society witnessed the flow of global capital with Chinese owned companies like Anjin and British owned Africa Consolidated Resources (ACR) contesting over mineral exploration rights to extract diamonds in Chiadzwa. (see Human Rights Watch Report of 2009).
The entry of international state actors like China, India, Russia and other countries in the Zimbabwean mining sector can be explained better through the sudden change of the Zimbabwe’s foreign policy. Zimbabwe strained her bi-lateral relations with the Western bloc mainly USA and the European Union over the issue of the fast-track Land Reform Programme in 2000. From then onwards, Zimbabwe went on to cut her trading ties with this bloc by adopting an engagement policy of relating with countries in the ‘East’. According to Maroodza (2011), this initiative of trading with countries in the ‘Eastern bloc’ was termed a ‘Look East Policy’. This scenario then witnessed the so called flow of global capital, mainly Chinese capital in the exploration of Marange diamonds.
However, viewed differently some have argued that what Zimbabwe witnessed was not a flow of global capital but a flow of ‘global interests’. The answer to this lies in the stark reality that the Marange diamonds are alluvial diamonds that can be literally exploited using a simple pick and a shovel. Thus, many analysts, economists and human rights NGOs query why the government decided to open up the mining of diamonds to international players whilst in the actual sense there was no need for global capital to exploit these diamonds. Given such a context one might need to understand how the government has initiated its policy on relocation of the Marange community. In the next section I try to address how the KPCS has failed to address specific issues of relocation and other attendant human rights issues in Marange.
3.3 Locating the Kimberly Process Certification Scheme in Marange: An Institution Set to Fail?

This section takes a closer look at the role of the KPCS in setting the rules of the game on the Marange diamonds. According to Smillie (2010:197) “the KPCS is not a legally binding formal international treaty, and no government signed any document”. Amongst some of the challenges that the KPCS had to address and overcome in light of the Marange diamonds are a set of complex issues. Namely, these include lack of an agreed definition on “conflict diamonds” (Smillie: ibid.). Furthermore, Smillie (ibid:197) noted that the KPCS also operates on “consensus based decisions”.  It is also imperative to note that there has been an intense debate over the classification and ‘branding’ of the Chiadzwa diamonds with the ‘conflict’ tag in light of the prevailing situation in Chiadzwa. In a 2010 Human Rights Watch Report entitled ‘Deliberate Chaos, On-going Human Rights Abuses in the Marange diamond fields of Zimbabwe’, the HRW presented recommendations advancing this point (Human Rights Watch, 2010). In light of the above, one would agree with Mutua (2001:204) assertion that “an INGO human rights report is usually a catalogue of horrible catastrophes visited on individuals”. 
As a way of naming and shaming the Zimbabwean government’s human rights violations in Marange, the KPCS Civil society organisations have constantly shunned some of the KPCS meetings. Kabemba (2010:3) argues that “the KPCS had to deal with its limited mandate and scope of dealing with conflict diamonds”. Writing on the KPCS ineffectiveness on handling the Marange diamonds, Smillie (ibid: 202) further concludes that “in short the KPCS was becoming an ineffective circus”. Having said the above, it is also imperative to note that the KPCS has also been affected by internal global politics especially as from 2000 to the present. Smillie (ibid.) contends that in the discussion of the human rights situation and the decision to suspend Zimbabwe in the KPCS, some member countries “went into a see-no-evil overdrive”. The Kimberly Process Certification Scheme as an institution that regulates on diamond production and marketing also tried to set the minimum benchmarks and standards upon which the Marange gems were to be extracted, exported and sold. However, the KPCS has faced huge challenges in attempting to address the human rights issue in Zimbabwe given the ‘politics’ of denialism over the alleged human rights abuses during the relocation process of the Chiadzwa people by the Zimbabwean government and the mining companies. Evidently, the KPCS has become a mere talk show due to the protracted debate and lack of unanimity over the Chiadzwa issue.
Figure 1: Sample of Marange Diamonds
[image: image19.emf]
Source: (Sokwanele, 2011) .
Below are the names of the organisations involved in the diamond mining process in Marange as of the time the fieldwork was conducted. However, it is also worth noting that the two companies Mbada Holdings and Anjin are the ones that have relocated the Chiadzwa people together with the government. These are the organisations that have caused rights violations in the Chiadzwa relocation. Their failure to own up to corporate social responsibility principles in doing business has affected the rights of the community.
Figure 2: Chain of the Mining Companies involved in Marange
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Source: Various Sources including Interviews conducted with NGOs and Newspaper articles consulted.
3.4 Conclusion 

In summary, this chapter aimed at giving insights on the context of the diamond rush and the relocation of the Chiadzwa community. This chapter has also argued that there are various factors that surround the diamond rush and the relocation process in Chiadzwa. More importantly, this section has highlighted that whilst the human rights law framework is essential in analysing rights violations and contestations over the legality-illegality in the relocation discourse, it does not sufficiently explain deeper issues of power, society and politics that were at play. Thus, socio-legal and intersectionality analytical approaches become more relevant in light of the above. The following chapter will dwell at length and in breadth on the role of human rights organisations in seeking to assist the community in asserting its citizenship rights in the wake of development-induced displacements.

Chapter 4: ANALYSIS OF THE RELOCATION OF CHIADZWA COMMUNITY AND RESPONSES OF NGOs 

‘You take my house when you do take the prop,

That doth sustain my house,

You take my life,

When you do take the means whereby I live’
(Shakespeare, Merchant of Venice, Act iv, Scene 1).
4.0 Introduction

This chapter draw insights from the contextual background chapter that I presented previously. In this chapter I analyse the research findings. My analysis draws from the human rights law framework and the intersectionality lens approach to investigate and analyse the role played by human rights NGOs in assisting the displaced Chiadzwa people. Basically, in order for one to understand the responses of human rights NGOs in addressing the consequences of forced relocation, one need to first of all address and explore the rights that were violated. It is in the above perspective that I also present converging and diverging opinions amongst the respondents. I will also back up such views with a critical scholarly analysis drawing from my conceptual analytic model. The chapter rounds-off by examining the remedial options for the affected population under the local, regional and international human rights law system. In my analysis I try to knit together the conceptual model with the research findings.
4.2 Applying the Human Rights Law Approach to Rights Violations in Marange

In this section I use an intersectionality lens and the human rights law approach to analyse specific human rights violations in Chiadzwa. Through the help of civic actors the Chiadzwa community framed the discourse of rights violation in the relocation process using the human rights violation approach. Goffman (1974:21) defined a frame as “a schemata of interpretation enabling individuals to locate, perceive and label phenomena in a meaningful manner”. It is after the framing itself, of the violations in Chiadzwa that the community then resorted to rights claiming using both legal and non-legal actions as will be highlighted later on in the discussion. Non-legal mechanisms can be grouped in what Scott (1985) term the “weapons of the weak”.
4.2.1 Violation of the Right to a Sustainable Livelihood

In this section I use the views from NGO respondents to analyse how different groups within the Chiadzwa society were affected during the relocation process. I will subsequently analyse how the NGOs responded to the highlighted violations. Right to a sustainable livelihood encompasses various rights and entitlements. In the Universal Declaration of Human Rights (UDHR) (article 25) the right to livelihood covers the right to an adequate standard of living, health, education, clothing, food, housing, medical care and necessary social services. The African Charter on Human and People’s Rights (ACHPR) guarantees the right to health (article 16), education  (article 17), right to wealth and natural resources (article 21), right to economic and social development (article 22), (van Banning et al., 2004). In an interview with Mr Samaita an affected Chiadzwa community member held on the 4th of August 2011 he indicated that

[image: image20.emf]We are forced to dispose our cattle by selling them at a government  pegged price of US$ 800 -   1000, this is so since there are no enough  grazing lands in Arda   Transau. We are left vulnerable, we have no  food, and our livelihood has been affected. Whilst in Chiadzwa we  had various economic opportunities to sustain our families.  


Ms Mugoni from Chiadzwa Community Development Trust also echoed the same sentiments in an interview held on the 5th of August 2011, she highlighted the similar point by observing that,

[image: image21.emf]The people of Chiadzwa are now faced with limited economic livelihood  options since they have been forced to dispose their beasts by the  government. To make matters worse they were  allocated only one hectare of  land, so tell me where will they get the money to pay for their children’s  school fees, food, health care and other basic needs?  

My interpretation to the above is that the right to livelihood was affected a scenario which triggered the intervention of the human rights NGOs. The research findings established that there was water scarcity in the new site of relocation. I contend that struggle over access to water is a serious human rights and social justice issue as reflected elsewhere in the South African case in the Phiri Water Project as noted by (Mehta, 2005); (Marcatelli, 2009). In the Chiadzwa case issues that have to deal with access, availability and quality of water emerged very strongly during the fieldwork. It was indicated by the NGO respondents (Ms Mugoni and Mr Madari) that there was only one borehole which had been sunk by Anjin a Chinese Company operating in Chiadzwa. In my own analysis I see the above as a clear violation of various human rights namely right to life, right to a clean and safe environment and the right to health. All these rights go hand in hand with the right to water. Such rights are enshrined under various human rights instruments regionally and globally. Research findings also established that NGOs did not do much in terms of addressing the violation of the right to livelihood.
4.2.2 Violation of the Rights of Vulnerable Groups
In this section I explain and analyse how rights of the vulnerable groups namely children, women and the chronically ill were violated during the relocation phase. This helps us to understand and evaluate the responses of human rights NGOs. Scholars in the field of development induced displacement and relocations seem to agree on the fact that during relocations the affected communities experience several effects, risks and shocks differently. In Chiadzwa it emerged very clearly during my fieldwork that children’s access to education was disrupted. It was observed that some families were relocated during October-November 2010 when their siblings were about to write exams. More so, the interviewed human rights organisations noted that in the new site of relocation in Arda Transau there were no schools nearby, except for one Wellington Primary school which was still under construction by the time the fieldwork was conducted. 
The same also applied to access to health care facilities like immunisation for children and reproductive health care for women. It was also established that women’s productive time was affected as they had to spent long hours queuing for water or walking long distances to access maternal and child health care as reported by NGO respondents. It was established during the fieldwork that the nearest clinic was located far away from the new site of relocation.  Using an intersectionality approach it can be argued that women were affected more than the male counterparts during the relocation process. However, from the interviews held, it came out very clearly that nothing was done by the NGOs to specifically address the violation of children and women’s rights. Mr Madari summed up the situation of vulnerable groups in the following words,

[image: image22.emf]Whilst in Marange PLWHIV/AIDS had access to anti -   retroviral drugs but  now they have to travel long distances to register and access these drugs in  Mutare. In the same vein they do not  have any money for their transportation  since they have lost their sources of livelihood (Interview with Mr Madari  from CRD on 2 August 2011).  

The above quotation supports the argument that the rights of different groups within the community were affected differently during the relocation phase. However, what is vital to note is the fact that in spite of the appreciation of the plight of the affected population the human rights NGOs did not do much in terms of helping apart from doing their advocacy campaigns. Ms Mugoni during a fieldwork interview held on 5 August 2011 she highlighted that “the relocated community is now living in fear of the extinction of their culture, history, heritage, norms, practices and language (Bocha dialect)” Her argument is reinforced by the fact that the community is now living in a host community with a different cultural and linguistic lifestyle and setting altogether. Hence, it can be opined that the community is at risk of acculturation. This view was shared by all the NGO respondents interviewed. Stavenhagen (1990:87) succinctly points out that, “Development can be an impetus for ethnocide-a process in which a culturally distinct people loses its identity”. Furthermore, Bartolome and Barabas (1973) also share a similar view by pointing out the risk of what they term cultural disappearance or ‘ethnocide’ as a result of development induced relocations. Katsaura (2010:105) writing on the Chiadzwa case argues “the politics of relocation is, therefore inextricably linked to the politics of belonging and existence”. The above highlights the violation of rights of indigenous people. My view and interpretation of the above statements is that, the effects of development induced relocation impacted heavily on the vulnerable groups more than any other groups within the society. 
4.2.3 Violation of the Right to Compensation and Effective Remedy
In this section I address the conflict of rights between the state versus the community on issues of compensation and the right to a remedy during development induced relocations. The right to an effective remedy finds expression in various human rights instruments either regional or international, namely the ICCPR (article 2 (3) UDHR  (article 8), ACHPR (article 7), (21) and (26) respectively. This right is also explicitly guaranteed under the Protocol to the African Charter under (article 27). Mtisi et al. (2011:40-41) through their study found out that the relocated families only received US$ 1 000 each and other groceries for one month as ‘compensation’ or what the mining companies termed disturbance allowance. On the contrary, the community demanded a compensation amount of USD 50 000 per household (Murimwa, 2011). During an interview with Mr Mwonzora, a constitutional law expert held on the 1st of September 2011. He highlighted that, 

[image: image23.emf]The relocation of the Chiadzwa people resulted in an abrogation of a  common law legal right which provides for the consultation of the  affected people to lay claim for compensation .  


However, it is simplistic and so sweeping a statement to merely claim that the affected people should be compensated. For example what should be compensated, and who should compensate? On the same vein Mr Madari from CRD during an interview held on the 2nd of August 2011 concurred with Mwonzora’s observation by noting that,

[image: image24.emf]No valuation of property was done during the relocation of the Chiadzwa  people and if ever the government is going to compensate, how can it  compensate what it does not know, and how  can it attach value to lost  property?  

My contention to the above statement is that the right to compensation is contentious since the constitution provides for the right of undertaking of land by the government without addressing the aspects of compensation under Article 16 (ii) (Constitution of Zimbabwe, 1996:10). The Zimbabwean constitution is silent on the issue of compensation during development induced relocations. Sepulveda (2004:255) holds that “one of the more controversial and complex human rights is the right to property”. In light of the above Gasper (2007:14) also raises quite a difficult question by positing that “how far are property rights human rights?” On the other hand Mr Muzadzi from Human Rights NGO Forum in an interview held on the 24th of August he elucidated that “there are a series of emotional, economic, social and environmental losses which the people of Chiadzwa will never be compensated for”. Mr Muzadzi further highlighted in the same interview that compensation was supposed to be pro-rata. However, the question which then arises is whether the failure by the community to get a remedy under the Zimbabwean jurisdiction makes their rights claims irrelevant? On the other hand Zimbabwe Lawyers for Human Rights (2007:13) hold that, “a remedy need not be interpreted as always requiring a judicial remedy, and in some cases administrative remedies may be adequate”. In light of the above, Rajagopal (2000:11) further observes that; 


[image: image25.emf]Often, due to the nature of the development process, the project - affected  people come to know about actions that have been taken without their  consent. Therefore, they need a quick and  efficacious remedy that can halt  on - going violations and prevent future ones .  

However, my overall take on the issue of compensation is that it is difficult to claim in the so called development induced displacement as illustrated in the Chiadzwa case. Zimbabwe Environmental Law Association tried to help the community to negotiate and claim for compensation from the mining companies and the government. On the same wavelength, human rights NGOs also spearheaded the creation of agency by facilitating in the formation of community based organisations such as CCDT. Such organisations then went on to engage with the mining companies on issues of compensation on a grassroots level. In the next section I explore the role played by human rights organisations during the relocation of the Chiadzwa community. Having outlined the above violations it is then quite interesting to note how these NGOs have translated mere human rights violations rhetoric into practice.
4.3 Critique of the Role of Human Rights NGOs in Marange: Protectors or Pretenders?

This section analyses the responses of human rights NGOs in assisting the affected Chiadzwa community before, during and after the relocation period. In evaluating the NGO responses I start of by distinguishing who they are, before exploring what they did. Welch (2001:6-7) defines human rights NGOs as organisations that deal with human rights advocacy, lobbying, research and agenda setting. Taking a similar critique on the role and ineffectiveness of national Human Rights Commissions in Africa by the Human Rights Watch, I also question on whether the human rights organisations operating in Marange are real ‘Protectors’ of human rights or mere ‘Pretenders’. (see Human Rights Watch, 2001) 

Be that as it may, most human rights organisations like Human Rights Watch have researched on the human rights situation in Chiadzwa. However, there is a great disparity between researching on human rights violations and stepping up efforts to ensure human rights realization. In the same vein, it can also be argued that the ‘donorization’ of most NGO work in many Third world countries with Zimbabwe being no exception also affects the real contribution of NGOs in assisting their target groups. Welch (2001:267) further argues, “Without question, funders affect the goals of human rights NGOs. What founders establish, funders maintain”. However, in the contemporary world most NGOs now pursue what can be termed as the politics of the belly and purse. This entails the commoditisation or commercialisation of the human rights struggle within the donor aid business. In the case of Chiadzwa, many donor countries and agencies are reportedly to have shunned assisting and funding local NGOs/Human Rights organisations working around human rights issues due to the sensitivity of the issue. This was indeed a major limitation that affected the human rights organisations’ intervention in addressing the humanitarian needs of the affected population.
On the other hand, some of the human rights organisations working in the Marange diamond issues have used a combination of legal literacy training, legal representation, research, documentation, grassroots mobilisations and lobby and advocacy campaigns in intervening in Chiadzwa community. Borrowing from Sinha and Gasper (2010:8-9)’s argument, I argue that the community with the help of legal translators used what they term “diagnostic, prognostic and motivational framing”. All these forms of framing enabled the community to articulate and define their grievances and map possible course of action through class action and rights litigation. Reinforcing the above assertion, Nyamu-Musembi (2005:41) holds that “rights are shaped through actual struggles informed by own people’s understandings of to what they are justly entitled”. Arguing from Oliver-Smith (2002:144)’s standpoint, human rights NGOs operating in Marange engaged in what he terms as “the politics of DIDR resistance”. However, this was on a low intensity. Nonetheless, it was quite a significant struggle for rights realisation.
 The human rights organisations sensitised the community to resist and demand compensation prior to the actual relocation exercise. However, it is somehow interesting to analyse how various local human rights organisations have engaged and tried to assist the Chiadzwa community in resisting the impending relocation. Organisations that include Zimbabwe Environmental Law Association (ZELA) went a step further than simply sensitising the community on its constitutional and citizenship rights by taking up the matter of relocation to the courts. Benedek (1995:22) observes that the influence of civil society organizations in pursuing the greater promotion of human rights has traditionally been a significant one in Africa. 
The Chiadzwa Community Development Trust in conjunction with the Zimbabwe Environmental Law Association’s litigation department filed several lawsuits resisting relocations. Handmaker and Bekhourt (2010:7) term this process as “rights based litigation”. On the other hand, research findings established that the organisation lost all the cases. Ultimately, the community did not benefit much from the legal route in which it sought to protect and defend its rights. In the same vein, one can also attribute the failure of the community to defend and assert its rights through the legal route due to the nature of the legal system in Zimbabwe. Ruth Moyo (2010) in her study on the Independence of the judiciary in Zimbabwe discovered that it was difficult to seek redress for human rights violations under the Zimbabwean courts as shown by her case study on ‘Operation Murambatsvina’.
 On quite a similar study entitled Mass Forced Evictions and the Human Right to Adequate Housing in Zimbabwe, Romero (2007) laments over the erosion of the independence of the judiciary and the absence of separation of powers within the three arms of the state. However, in theory such separation exists but in practice the adherence is glaringly missing in the Zimbabwean context. Such can also be viewed as a manifestation of the gap between the ‘living law’ and ‘law in the books’ to put it in Erlich (1936)’s words. 
Handmaker (2011) opines that there is a huge gap in how law in the books can be experienced. I also share a similar view by arguing that there are limitations in waiving the rule book in demanding and asserting rights. Arguing from a socio-legal approach it can be submitted that, it is one thing to have good and sound laws in the books and it is something else to interpret, translate and enforce such laws. Schiff (1976:293-5) reminds us about how law can be located and used within a set of interests and conflicts within a society in what he terms  the “social relations of law-sociological jurisprudence”.
 In analysing the above highlighted case law we can also draw from de Gaay Fortman (2011:37-171)’s arguments on the effect of ‘living politics’ on human rights realisation. He reminds us about the presence of not only the ‘living law’ but ‘living politics’ in realising rights through the courts. In analysing the human rights law framework in light of the above, one can also cite several challenges that constrain third party litigation in the Zimbabwean legal system. Arguably, these factors might have affected the flexibility of human rights NGOs in bringing class action in the case of the relocation of the Chiadzwa people. In light of this statement, the Zimbabwe Lawyers for Human Rights (2007:22) succinctly argues that, 

[image: image26.emf]While the supreme court has at times granted standing to human rights  - organisations acting on behalf of their own members, the constitution  prohibits third parties, whether individuals   or groups, from acting on behalf  of unconnected individuals. This restriction limits the ability of human rights  and civil society organisations to engage in public interest litigation.   

 However, in the case of Chiadzwa it should be noted that human rights organisations managed to exercise third party litigation. However, their efforts went down the drain as they lost all the court cases due to legal technicalities. Below are the facts of the cases and the outcome of the judgment/verdicts. However, what remains of importance in these cases is the fact that the right holders exercised their citizenship rights. Whether they succeeded or not remain something else. Human rights NGOs also adopted a legal activist approach in assisting the community in claiming and asserting rights as will be shown below.

4.3.1 Claiming and Realising Rights in the Zimbabwean Courts: ‘Whistling in the Wind’

Under the following preceding sections I do a case law analysis, on how the community with the help of human rights NGOs claimed and defended their rights and entitlements using the courts. The research findings established that the realisation of rights was also done through waging legal battles between the community versus the government/mining corporations. However, the failure to successfully win the court cases as will be shown below  is then equated to a situation of a person who is ‘whistling in the wind’ where nobody can hear the cries of agony in order to come to rescue. Such limitations of the human rights law approach in rights claiming has been well summed up by Katema (2009) who contends that it is difficult to claim rights under an authoritarian regime such as Zimbabwe.
4.3.2 The case by Malvern Mudiwa

Malvern Mudiwa and Others vs. Mbada Mining Private Limited and Others (HC 6334/09)
 (see appendix).

The earlier outlined observations by Zimbabwe Lawyers for Human Rights clearly outline the limitations and challenges of effecting third party litigation by human rights lawyers in Zimbabwe on behalf of the citizenry (third parties) in light of the aforementioned cases. This is evident in the court’s ruling which failed to recognise Malvern Mudiwa as a legal persona who could represent and act on behalf of the Chiadzwa community. The court ruled out the admissibility and the legal ‘standing’ upon which Malvern Mudiwa was standing on behalf of the community. It is therefore clear that such challenges affected the community’s efforts to successfully invoke and realise their human rights claims in the courts of law. ZLHR (2007:26) compares the Zimbabwean situation with other country examples by pointing out that countries such as South Africa and India have specifically provided for public interest litigation by allowing third parties to bring cases on behalf of individuals whose rights have been violated. 
One of the reasons advanced by the courts in the above case was the inadmissibility of the Chamber application as outlined earlier. Des Gasper (2007:14) interestingly asserts that, “the reliance on the legal system typically favours elites and disfavours those who are remote from and/or distrust the state”. Using Mutua’s (2001) metaphor one can argue that this was the case in Chiadzwa. To borrow from Gasper’s words, I argue that the legal system favored the mining companies and the Ministry of Mines and Energy Development (savages) and disfavored the ‘victims’ who are in this case the villagers. 
In the same vein, I concur with Abel (1995:8) when he observed that, “the myth of the judge as a passive vehicle through whom the law mechanically finds expression encounters a number of inconvenient facts”. Such factors can also hold much substance in analysing the limitations of the human rights law framework in the case of Chiadzwa people’s resistance to the relocation. Handmaker (2009:183) succinctly argues, “Litigation clearly is not an end in itself. It is often tied to broader civic efforts to hold government accountable by other, non-legal means”. The same can also be true in the case of Chiadzwa. Justice Bhagwati of the Indian Supreme Court (1990:104) once made the following remarks,


[image: image27.emf]It is only if the judiciary is sensitive to the misery and suffering of the  people and responsive to their hopes and aspirations that basic human  rights can become meaningful to the  large masses of people in the  country.  

The above assertion can also substantiate the limitations of relying more on rights based litigation at the expense of other non-legal mechanisms in claiming and realising rights. I also raise quite a similar critique to the human rights organisations in Chiadzwa. Thus, my contention is that they failed to act as the ‘saviors’ that could save and help the community as can be noted from the available evidence. I therefore pose the same question posed by (Bebbington et al., 2008) when they asked “Can NGOs Make a Difference?” The above evidence indicates that the community failed to access a legal remedy so as to defend and fulfil their socio-economic and cultural rights that were being trampled upon by the mining companies/ government.
It can thus be submitted that human rights NGOs did not make much difference in the Chiadzwa relocation with regards to rights claiming. ZELA officials also acted as “legal translators” to put it in Merry (2006)’s words, in representing the relocated community. However, NGOs are not always successful in doing their work as the ‘saviors’ as can be reinforced with the above facts. Evidently, the failure to win the court case by the community representative(s) can be explained better through Merry (2006.40)’s observation whereby she argues, “Translators are not always successful”.

4.3.3 Case of Malvern Mudiwa and Others
In this case, I illustrate how human rights organisations used human rights law to claim and defend the rights of the affected community. ZELA also assisted the representative of the Chiadzwa Community Development Trust with legal counsel and legal assistance after he was arrested by the police. The representative was educating the community on its fundamental human rights during the proposed relocation. Borrowing from Merry (2006:39) ZELA embarked on what she terms “vernacularization whereby they translated the discourse and practices of rights from the arena of international law and from legal institutions to specific situations of suffering and violation” of the rights of the Marange community. In this case human rights NGOs positively played their role as ‘saviors’. However, whether they succeeded or not remains something else. Briefly the facts are that,

[image: image28.emf]In October 2010, Malvern Mudiwa the Chairman of the Chiadzwa  Community Development Trust was arrested by the police in Mutare. He was  charged with causing criminal nuisance on  allegations of organizing meetings  for the people of Chiadzwa to resist displacement from the diamond mining  area. (Mtisi et al. 2011:43)  

See the case on the State vs. Malvern Mudiwa
. Ironically; this occurred against a backdrop when the community was resorting to the legal system to seek redress and protection. However, the very same legal system that was supposed to act as the sanctuary or ‘shield’ for the community was used otherwise. This brings us to the fact that the courts are not as ‘independent’ as we perceive. Taking from Singer (1990:1841) one can also pose similar if not the same questions as below;
[image: image29.emf]When we ask ourselves whether a social or legal practice works, we must ask  ourselves, ‘works for whom?’ Who benefits and who loses from existi ng  political, economic and l e gal structures?  

The above citation makes one to single out the loopholes and inadequacy of the law to act as a ‘shield’ to protect the rights of the affected community to borrow from (Handmaker, 2011). Instead of the law acting as a shield to protect the community members it was used as an offensive tool to silence and compel the community to budge in to the relocation exercise. In an interview with Mr Madari held on the 2nd of August 2011 he noted that,

[image: image30.emf]The people of Chiadzwa tried to resist relocation until December 2010, when  the language of resistance started to turn political. Those who were resisting  were labelled as enemies of the state hence force had to be used to force  them to move. Eventually th e community had no option except to co - operate.   

 According to Susanti (2008) there are times when “human rights became so political”. This assertion is clearly reinforced in the above quotation by Mr Madari. On the other hand Mr Rwodzi from NANGO during an interview held on the 3rd of August 2011 argued that, 

[image: image31.emf]The judiciary is failing to protect the rights of the Chiadzwa community,  mainly because socio - economic and cultural rights are not yet constitutionally  enshrined in Zimbabwe’s bill of  rights as ‘justiciable rights’.  

The above statement by Mr Rwodzi from NANGO is a mere aspiration. However, it is important to note that there is more to enshrining rights in a Bill of Rights as argued by Sachs (1990:32) writing on a South African case when he opines that, 

[image: image32.emf]We do not know what it means to have constitutionally entrenched Bill of  Rights. We are unfamiliar with the notion of constitutionalism and  constitutional rights .   

The above analogy of the South African case can be said to have a striking similarity with regards to the Chiadzwa people’s lack of awareness on constitutional and citizenship rights. More so, it is also similar in respect to the absence of an entrenched bill of rights in Zimbabwe’s constitutional practice. However, Makumbe beg to differ with the above. During an interview held on the 24th of August 2011, he noted that “Zimbabwean courts are reasonably good when it comes to protecting and recognising violation of people’s rights”. According to the findings from an interview held on the 1st of September 2011 with Mwonzora a constitutional law expert, he also concurred with Mr Rwodzi’s earlier outlined assertion by noting that, 


[image: image33.emf]The inadequacy of the Zimbabwean constitution in protecting the rights of  the people complicates the Chiadzwa case, since   a litigant has an easier case  where an issue has a constitutional protection since the constitution is the  ‘Mother of all Laws’.  

It is within this context that one can conclude that the role of human rights organisations was somehow ‘constitutionally limited’ in scope. I noted such a limitation especially when it comes to performing their prescribed role of promoting a culture of human rights awareness and observance within the various communities. Mr Kapoto an official from National Constitutional Assembly during an interview held on 20 July 2011, differs with Mwonzora’s above quoted remarks by outlining that,

[image: image34.emf]The Zimbabwean laws do not necessarily afford victims the space to freely  speak out and the silence of the Chiadzwa people does not mean that they are  unaware of their rights.   

The above factors reinforce the argument that human rights NGOs as the ‘Saviors’ tried their level best to assist the community although they could not succeed in most cases. Notably, many factors worked against their success. In my own analysis, the debate on whether socio-economic rights were justiciable or constitutionally entrenched is somehow superficial. The issue is not about theory but about the real practice of constitutionalism. However, whether Zimbabwe had sound democratic laws enshrined in its constitution or a bill of rights that guarantees justiciable socio-economic rights as opined above, rights claiming still remains a difficult process in Chiadzwa. Looking at the infiltration of the judiciary by political forces and the absence of impartiality in the justice delivery system as argued earlier on by Moyo (2010) and Romero (2007), asserting rights through the courts becomes a fantasy rather than a reality in Zimbabwe. I also argue that in most cases such as Zimbabwe, there is what Uzoukwu (2010:20) terms “fractured constitutionalism”. In his words this is “an arrangement where a constitution has features of constitutionalism but the practice of constitutionalism is absent”. 
Claiming rights under such situations will therefore prove to be difficult, if not impossible as evidenced in the above highlighted court cases of the Chiadzwa people. Further arguing from Okoth Ogendo’s standpoint Uzoukwu (2010:28) terms the above practice as resembling “constitutions without constitutionalism”. Rights realisation under such conditions therefore proves to be a difficult uphill task. The overall argument made in the above paragraphs highlights the limitations of realising social justice using the courts were the wheels of justice grind exceedingly slow that is if they grind at all. Hence, it can be persuasively argued that it was somehow difficult for the community to realise rights and fight for social justice through litigation, given all the above factors. This is inspite of all the assistance they got from human rights NGOs. 
4.4. Civic Mobilisations by Human Rights Organisations

Having witnessed the inadequacy of the human rights law, grassroots human rights organisations went on to devise non-legal mechanisms to help the community to assert its rights. Human Rights NGOs engaged in human rights activism with regards to the whole diamond issue in Zimbabwe in general and Marange in particular. Rudin and Hintjens (2009:21) opine that,

[image: image35.emf]Traditional approaches to human rights tend to focus on legal and formal  aspects of human rights, and can be contrasted with an approach that  understands rights as going beyond legally  defined rights.  


Most organisations adopted a multi-pronged approach in response to the relocation of the Chiadzwa community. Organisations such as ZimRights intervened in educating and sensitising the relocated Chiadzwa community through various forums, namely human rights training workshops, seminars, community based outreach meetings and grassroots consultations. The Chiadzwa community Development Trust also played quite a significant role in this regard. Northern human rights NGOs like Partnership Africa Canada (PAC) and Human Rights Watch (HRW) engaged in E-advocacy. They produced advocacy materials such as newsletters, pamphlets, position papers, reports and flyers. They also made use of various social networks like Facebook pages, tweeting, and blogging so as to highlight the Chiadzwa situation. Wiseberg (2001:238-47) has also chronicled how human rights organisations have used the cyberspace mainly the internet as a tool to pursue the struggle for human rights across time. Mr Madari from CRD during an interview held on the 2nd of August 2011 admittedly noted that,

[image: image36.emf]We did not do much in assisting the relocated people. Basically we are a  research organisation. However, we managed to research and disseminate  data on the human rights violations in  Chiadzwa. We also managed to  contact diplomatic agencies and humanitarian organisations.  

Mr Kapoto from NCA during an interview held on 20 July 2011 also concurred with the above statement by noting that “Very little is being done by the civil society in this area, one would have expected real consciousness raising followed with demonstrations”. In an interview with Makumbe (ibid) he also echoed similar sentiments by pointing out that,

[image: image37.emf]Not much was done by the civil society in assisting the affected  population. There was no formation of class action. This is so because  generally the civil society in Zimbabwe is weak  and seriously intimidated.  The very important role of civil society was not done properly.  

Given the above reality, we can then observe that much was not done in terms of assisting the affected population. However, whether the civil society organisations were weak or strong I contend that there are many insurmountable challenges that militated against the success and effectiveness of their interventions. Some of the notable factors include the arrest of civil society actors that were involved in researching the diamond issue. On the other hand, the media personnel also complimented the role of NGOs through researching and publicizing the fate of the relocated communities by making regular press statements. Harrell-Bond (2008) posited that the global media had played an instrumental role in the previous years by focusing much on displaced people who were openly demanding their rights through protests. The media also employed various methods in framing the language of rights violations in Chiadzwa. 
Taking from (Etman, 1993:52) the media managed to frame the discourse of rights violations by “defining the problem, diagnosing causality, making moral judgments and by suggesting remedies”.
 In light of the above, the NGOs can be criticised for misplacing their efforts by targeting the ‘wrong’ constituency. Rather than exerting more pressure to the mining companies and the government these NGOs focused much on mobilising the ‘naming and shaming’ strategy using both the print and electronic media. However, the mobilisation of international outcry proved to be ineffective in rights claiming as reflected in the case of Chiadzwa. However, on the grassroots level organisations like CCDT and ZELA managed to establish negotiations with mining companies especially on the issue of forced exhumation of the graves of the deceased relatives of the Chiadzwa people. It should also be noted that the position on the relocation of the Chiadzwa community was somehow different amongst the local NGOs themselves. 
Research findings also established that organisations such as Affirmative Action Group (AAG) and the Federation of Non-Governmental Organisations were in full support of the development induced relocation. However, some have termed such organisations as Government-Associated NGOs (GANGOs). Basically AAG is an organisation that advocate for indigenisation, black empowerment and nationalisation of industries and mines. Given the lack of unanimity in response to the human rights situation that arose as a result of the relocation process one can therefore ask if these organisations are still the ‘saviors’ or they are ‘pretenders’. Chitanga (2009:23-36) observes that the relationship between state and civil society organisations in Zimbabwe had become sour with the state suspecting the latter of pursuing a “regime change agenda”. To this end, many NGOs operating in Chiadzwa also shunned away from confronting the government authorities as evidenced by the research findings. Having analysed the role and responses of NGOs to the relocation issue, I then go on to explore remedial measures that can be explored under the human rights law framework in the following section.
4.5 Looking Back and Leaping Forward: What Remedies are Available for the Community?
This section analyse the potential remedial measures that can be explored by the community in light of the prevailing situation. The Chiadzwa community may access remedies under both the local, regional and international human rights law system. However, they may also explore non-legal remedies. With hindsight, this may seem easier said than done. Below are some illustrative case law examples elsewhere.
In People’s Union for Civil Liberties vs. Union of India and Others

Bengwenyama Minerals and Bengwenyama-Ye-Maswazi Council and Others vs. Genorah Resources (PTY) LTD and Minister of Mineral Resources and Others
.
See the 2006 Botswana case, Sesana, Setlhobogwa and Others v. Attorney General 
.
Drawing from the precedent of the Mazibuko case in South Africa as shown by (Dugard and Liebenberg, 2009), the affected Chiadzwa people may also bring the case of the right to water to the courts. Although the Mazibuko situation is different from the Chiadzwa scenario, lessons can still be drawn. Human rights organisations/lawyers may take precedence in the Mazibuko case when invoking the rights of the community. However, given the Zimbabwean context and setting this might seem somehow ambitious. Notwithstanding the above, Cotula (2007:103) reminds us about various limitations that affect accessibility to justice by the rural folk namely “low levels of legal literacy, geographical, economic and linguistic accessibility of courts and lack of trust in judiciary”. However, I still argue that the over–reliance on court litigation is not the best remedy for invoking rights as reflected by the fact that many legal instruments are only mere ‘paper tigers’. Thus, I am of the view that it is simplistic to solely rely on a narrow legalistic approach in seeking rights remedies as opined by (Nyamu-Musembi, 2005). Litigation by itself comes with a huge price beyond the reach of the poor peasantry as can be evidently noted in the case law analysis of Malvern Mudiwa and others elaborated previously. Litigation involves costs and it is also time consuming. However, the importance of the above mentioned case law examples lies in the fact that they dispel the myth behind the unjustifiability of socio-economic and cultural rights. In an interview held on the 24th of August 2011 with professor Makumbe from the University of Zimbabwe, he indicated that; 


[image: image38.emf]If the Zimbabwe Human Rights Commission is going to be functional,  the affected community can approach this commission in the de jure  sense. However, in the de facto sense there is no  where they can appeal to,  since they have exhausted all the available remedies as evidenced in the  failure of their court case appeals .  

Analysing the above citation it can be evidently observed that remedial options for the community are somehow limited. In an interview held with Mwonzora a constitutional law expert held on the 1st of September 2011 he further raised his hopes by sharing similar sentiments with the above by noting that, 

[image: image39.emf]The people of Chiadzwa may invoke their rights claims and demand an  effective remedy both legally and non - legally (using the law of tort/delict)  Their arguments might be based on the  following grounds (a) by Demanding  for  a Declaratory Order, (b) Invoking a Remedy of Choice (c) Demanding an  Administrative Remedy (d) Demand for Equity (e)Demand for Affirmative  Treatment/locals’ right to be employed in the mining business as long as the y  meet the local skill (Right of First Refusal) (f) Demand for Corporate Social  Responsibility.  

 My analysis of the above is that all the above seems easier said than done as evidenced in the reviewed Chiadzwa court cases. In the same backdrop Zimbabwe Lawyers for Human Rights (2007:22) also argued similarly by noting that, 

[image: image40.emf]Typical court remedies, such as injunctions or monetary damages, may be  insufficient to correct violations. For example awarding monetary damages to  a child whose right to education has   been violated will not remedy the  violation.  

In the case of Chiadzwa an administrative remedy would be reasonable if it compels the government to build a school nearby, rather than compelling the government to offer monetary damages to the child whose right to education has been breached. In the same vein Pogge (2008:73) reminds us that socio-economic rights are “manifesto rights-which are somehow unrealistic or unclear about the duties they entail”. Strictly speaking, it is then difficult for the people of Chiadzwa to actually get effective human rights remedies.
4.6 Conclusion
This chapter analysed how rights were violated during the relocation phase through an intersectional approach. More importantly, this section has paid particular emphasis on the role and responses of human rights NGOs in seeking to assist the affected population. In particular, this chapter has reflected that human rights claiming go beyond having log frames and sound monitoring and evaluation toolkits within the human rights organisations. It has also been highlighted that rights realisation extend beyond the reading, wording and interpretation of the letter of human rights law. It involves challenging issues of power, law and society. What one will term as speaking human rights law to power. The paper has also attempted to address the remedial options that can be sought by the affected people under the local, regional and international human rights law system. The following chapter will summarize and offer a more nuanced conclusion for the study basing on the arguments made in the whole paper.
Chapter 5: DEVELOPMENT INDUCED DISPLACEMENT AND RESETTLEMENT IN CHIADZWA: A CRITIQUE?


[image: image41.emf]Development is putting food in the mouth of the hungry, cloth on the body of the  naked, shelter over the heads of the homeless, clean water into the mouth of the thirsty,  blanket over  the body of the cold and dignity to those who are denigrated and alienated.  






(Sabelo J. Ndlovu-Gatsheni, 2006)

5.0. Introduction

In this chapter I highlight and reflect back in retrospect to the research questions and the major arguments underpinning this study. As a way of wrapping up the discussion that has been made throughout this paper I refute the fact that the Chiadzwa relocation was development induced. In this section I offer a critique of the ‘Development’ in the Development Induced Displacement and Resettlement theory. I conclude that the relocation of the Chiadzwa community falls under development induced displacement only on paper and not in reality and practice. Theoretically, it qualifies under such classification but in practice there was no tangible development that benefited the affected population. Instead the relocation led to loss of livelihood, violation of socio-economic and cultural rights. The development that was supposed to cascade to the generality of the populace due to the mining of diamonds did not actually translate as evidenced in the case study. Simply put, there lies a disconnect between theory and reality. This chapter rounds off by indicating further areas of research which should be explored in greater depth and analysis in order to get clarity on the diamond issue in Marange area.
5.1. Rethinking Development Induced Displacement and Resettlement in Chiadzwa
In my overall analysis I question the ‘D’ and ‘R’ in the DIDR theory basing on the research findings. It came out very clearly that loss of livelihood options, violation of the rights of the vulnerable groups, curtailment of other basic freedoms and other social injustices occurred during the relocation phase. To this end, DIDR in the case of Chiadzwa is actually a misnomer. This is so since the reality of the situation indicates that the affected community did not enjoy the fruits of the intended development/mineral induced displacement project. Hence, there is no nexus or linkage between theory and practice. I then go on to disconfirm this theoretical approach taking from the research findings. Koening (2006:112) argues that “Despite the presence of the term development in the DIDR literature, little has been said about the actual criteria of what development means”. In the case of Chiadzwa quite a similar situation exists as established by the research findings.
5.2. ‘Coming out of the Shell’ and Moving Beyond 
In a synopsis, this study has managed to critically highlight the responses of human rights NGOs and their limitations in addressing the impact and effects of forced relocation on the Chiadzwa people in Zimbabwe. However, taking from my analysis chapter it has been established that much was not done in terms of rights realisation. In re-emphasizing Merry (2006:40)’s point, it can also be concluded that “translators are not always successful” as evidenced in the case of Chiadzwa. It has also been portrayed that several factors militated against the success of the NGO interventions in my case study. Such factors have to do with context and strategy. Namely these include the use of force by the state (political context), funding, own internal weaknesses of the NGOs themselves and the activist judgments handed by the judiciary. Hilhorst (2003:1-13) aptly terms the internal operations within NGOs as NGO-ing. Such particular viewpoints resonated well with Mutua’s (2001) savages, victims and saviors human rights metaphor. The study further revealed that the affected community can still invoke human rights claims and seek remedy under the local, regional and international human rights law system. However, the paper cautions that this is not an easy process though.
Indicatively, I argue that there is a need for further research on the subject of relocation and violations of human rights in Chiadzwa area. But such research needs not to be locked in a narrow human rights law and development perspective. Rather, it should be grounded in an interdisciplinary approach. Further research should therefore integrate and reflect on anthropological, policy, psychology, environmental, sociology, political science, law, economics and business perspectives. Human rights scholars and activists should therefore ‘come out of their shells’ and explore the nurture and scale of the problem from a broader multi-disciplinary and intersectionality perspective. 
This will help in widening and deepening our understanding on this emerging but interesting area of study. In order for any publication to remain relevant and be at the cutting edge of the research frontiers, the need for a longitudinal study on Chiadzwa case study remains imperative. This will help researchers to trace and chronicle the research problem across time and space. It has been well argued from the onset of this paper that the major challenge was researching a problem that was on-going. Several challenges owing but not limited to the unavailability of official data/statistics and the ever changing perspectives on the relocation issue also limited the study. Thus, a longitudinal study will therefore present itself as a unique method that can be adopted in further research.
5.3. Conclusion
In my final conclusion I boldly assert that human rights NGOs played a pivotal role in trying to assist the affected Chiadzwa community in their struggle to access justice. However, these organisations were unsuccessful in most cases. I also posit that, rights claiming using the human rights law approach suffer from many deficiencies and limitations as evidenced in the case study. This paper has also highlighted the ineffectiveness of both the legal and non-legal instruments used by the NGOs to claim rights on behalf of the community. The above argument reinforces the fact that rights realisation should go beyond the existing conventional legal channels as outlined by (Garvey and Newell, 2004). As reflected in the overall argument, rights realisation and rights remedies goes beyond having sound log frames and verifiable indicators within the human rights organisations. Instead it involves challenging policy, law, politics and power. Nyamu Musembi (2005:48) terms this as posing a “real challenge to power”. The research findings established that rights framing and claiming also require one to understand and utilise the savages, saviors and victims human rights metaphor to understand the context in order to guide lobby and advocacy campaigns. However, to avoid offering sweeping generalisations, research findings indicate that the process of rights claiming was not an easy task as evidenced in the case study. 
More importantly, this study has highlighted the inadequacy of the human rights law framework in protecting rights. One can also draw the conclusion that although human rights NGOs are instrumental in protecting rights, the real struggle to realise rights lies with the affected individuals themselves, what Nyamu Musembi (2005) terms as an “actor-oriented approach”. However, in re-emphasizing the main argument of this paper it is tempting to conclude that human rights NGOs responded to a larger extent to the forced relocation of the Chiadzwa community. But, the question that then arises is how large is large? In a nutshell, the above arguments therefore clearly attempt to answer the set questions through fulfilling and meeting the main objective of the study.
‘When displacement results from development activities it is often justified as costs borne by some people for the greater public good’ (Dwivendi, 1999:4).
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Appendices

Appendix 1 

area.
Issue Date: 29 October 2009.
Source: ZELA (2009) Archival Pamphlet. This pamphlet was read by the researcher whilst conducting fieldwork. However, this press statement has also been circulated on-line by ZELA with the help of online newspapers.
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Appendix 2 

Source: (ZELA, 2011) A clear illustration of civic mobilisation by human rights NGOs<http://www.zela.org/programmes/ei/cases/case4.htm> Accessed on 23 October 2011.
Appendix 3 

Source: (ZELA) <http://www.zela.org/programmes/ei/litigation.htm> accessed on 23 September 2011. A clear illustration of rights based litigation by human rights NGOs on behalf of the community.
Appendix 4 
Source: (Mtisi et al. 2011:42). A clear depiction of challenges encountered by human rights NGOs in rights claiming and realising in the Zimbabwean courts.
Appendix 5

Source: (Own Staff/Herald Reporter, Monday 21 March 2011).
The article above shows how the media has played an instrumental role in advocacy work  (media advocacy) during the Chiadzwa relocation.

Available<http://www.herald.co.zw/index.php?option=com_content&view=article&id=5273:chiadzwa-super-dad-bitter-over-relocation&catid=38:local-news&Itemid=131>accessed on 23 September 2011.
See (Figure 3) below showing state and non-state actors involved in the Extraction of Chiadzwa Diamonds and in the Human Rights Advocacy work.
Figure 3: State and Non-state Actors Involved in Chiadzwa Diamonds
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Source: Various sources of data including interviews and newspaper articles.
‘Diamond Rush’ and the Relocation of the Chiadzwa Community in Zimbabwe:


A Human Rights Perspective





Adapted below is an Excerpt of a Press Statement by Zimbabwe Environmental Law Association (ZELA) flighted in a local newspaper.


The Zimbabwe Environmental Law Association (ZELA) wishes to express concern about the continued disruption of livelihoods and increasing fear amongst the villagers of Chiadzwa as a result of the continued presence of security forces in the area acting under the Protected Places  and Areas Act (Chapter 11:12).While the need to protect natural resources (diamonds) are from smuggling and to ensure strict compliance with the Kimberly diamond trading requirements and processes is understandable, it is disheartening  to note the effect of the presence of the security forces has had on the economic, social, cultural and environmental rights and interests of the community. In particular ZELA is concerned about the following; the continued threats by authorities to villagers living in and around Ushonje Mountain and adjoining areas they will be relocated to Arda Transau Farm which is more than 60km from Chiadzwa to make way for diamond mining operations. What is more disturbing on the issue of relocation is the fact that except for a few villagers who have been consulted on this issue of relocation, the government has not made any major efforts to give official information and to consult the majority of the villagers about the intended relocation. This is contrary to internationally accepted standards of relocations (General Comment 7 of the UN Committee on Economic, Social and Cultural Rights) which recommend consultations with the affected people, reasonable notice of relocation and updates to the people by government officials about the process. 


Despite the proposal to relocate the villagers, the government and the private owned companies setting base in the area to mine the diamonds have not yet demonstrated whether the geological occurrence of the diamonds necessitates relocation of 4 000 families or just relocation of those families that are sitting directly on the diamond belt to other places within the same communal land. The ban on all public transport from reaching the Chiadzwa villages that are near the diamond mining area including Zengeni, Tonhorai, Betera, and Chirasika among others. The ban has resulted in people walking long distances on foot (at least20km) to get public transport at Bambazonke Business Centre. Apart from banning public transport the authorities also require all local people with cars to have their cars cleared by the Zimbabwe Republic Police once a week in order to pass through the area. Surprisingly, once the permit to pass through is issued to a motorist he/she is not allowed to carry any passengers into Chiadzwa or out of Chiadzwa. All these measures are detrimental to the economic and social interests of the villagers who would want to see infrastructural and economic development in the area. The measures are also escalating poverty levels in the area and limiting freedom of movement as people cannot freely pursue alternative livelihood options in Chiadzwa.








In effect the measures do not fall within the ambit of reasonable measures that should be taken in a protected area in terms of the Protected Areas Act. The limit placed on business people from selling alcoholic beverages even in instances where they have lawfully issued licenses is unjustified as this limits their sources of income. While the people of Chiadzwa want to benefit from the diamonds inasmuch as the whole country should benefit, what is depressing is failure by government to expeditiously put in place legislative or policy measures that ensure that communities living in mining  areas also benefit from the mineral resources as what is happening under the Communal Areas Management Programme for Indigenous Resources (CAMPFIRE) projects in wildlife management where communities are given authority to manage and benefit from wildlife resources. Sadly there have not been any consultations in mining communities like Chiadzwa about the on-going efforts to reform the mining laws. Further, ZELA noted with concern the refusal by the Zimbabwe Republic Police to give permission to ZELA to visit Chiadzwa communal area with members of parliament from the Mines and Energy Portfolio Committee, the Environment and Tourism Committee and social and environmental justice activist on the 23rd of September 2009. Such action denied parliamentarians the rare chance and opportunity to meet the Chiadzwa communities and get to see or hear the problems and challenges they face as a result of the diamond mining activities in the area.


 	The community visit would also have been beneficial and ideal in light of the fact that legislators may soon be called upon to debate the proposed legal reforms in the mining sector. In light of the above ZELA demands the following; the government and private sector investors should first conduct proper geological surveys and assessments of the occurrence of the diamond in the area before embarking on the relocation of villagers. In the event that the survey indicates that there is need for some families to be moved within Chiadzwa or outside Chiadzwa, there is a need to ensure that international standards are followed in relocating the affected. In addition, there will be need to pay adequate and prompt compensation to the affected families and to create incentives that will promote realization and respect of their environmental ,economic, social and cultural rights. The government should transparently consult all the affected villagers about the proposed relocation and what benefits will flow to the community out of the mining activities. In that regard, ZELA reminds the government that the Environmental Management Act recognizes the right of access to information and public participation in decision making processes related to environmental management while the constitution of Zimbabwe also recognizes the right to receive and impart information. The government must expeditiously reform mining legislation and ensure that it caters for the interests of community based groups in mining so that the people of Chiadzwa and other communities that are being affected by mining activities at least derive some tangible benefits from these resources and not simply food hand outs. Parliamentarians and other interested stakeholders should be allowed to meet and hear the views of the people of Chiadzwa as a way of ensuring transparency and accountability in the operations in the diamond mining companies themselves. 


Public transport should be allowed to enter and pick passengers in Chiadzwa provided reasonable measures and actions are taken that do not open the area for smuggling of diamonds and that do not result in violation of people’s rights. That all business people be allowed to lawfully order and sell all the line of products they have been selling before the area was declared a protected area.





Chiadzwa Community Activist Removed from Remand.


On the 11th of May 2011, Mr Malvern Mudiwa the acting Chairman of Chiadzwa Development Trust (CCDT) was removed from remand by the Mutare Magistrates Court after the state had failed to put him on trial. Mr Mudiwa was facing criminal charges in terms of Section 46 of the Criminal Law (Codification and Reform) (Chapter 9:23) Act of causing criminal nuisance for advising the people of Marange to demand for compensation before they are relocated to Arda Transau Farm by diamond mining companies (Mbada and Anjin). The mining companies are relocating people to enable them to prospect and mine diamonds in Marange alluvial diamond fields. However, the state had no evidence; hence the case was withdrawn before plea. Nevertheless, it is critical to note that although Mr Mudiwa was removed from remand the state may decide to proceed by way of summons and bring him to court for trial if they have any evidence. Mr Mudiwa was represented by Mr Passmore Nyakureba of Maunga Maanda and Associates as instructed by the Zimbabwe Environmental Law Association (ZELA).The case reference is State v Malvern Mudiwa CRB 3750/10.


While, the removal from remand by the magistrates court was welcome, the criminal charges that were being faced by Mr Mudiwa clearly illustrates the challenges human rights defenders and community activists face in trying to defend the rights of poor rural communities against violations of their environmental, economic, social and cultural rights by mining companies and the state. In addition, the case shows how far the state can go to try and scare community activists and civil society from calling for transparency and accountability in the diamond mining sector which has been plagued by allegations of secrecy and corruption. So far more than 250 families have been relocated without any compensation except $ 1000 called a disturbance allowance, groceries for one month and a three-roomed house for each family.





Malvern Mudiwa and Others vs. The Co-Ministers of Home Affairs and Others (HC. 6337/09).


ZELA also assisted the Chiadzwa Development Trust represented by its Chairman Mr. Malvern Mudiwa to file another case in the High Court of Zimbabwe (HC. 6337/09) seeking a court order to compel the state to remove the soldiers from Marange as they were committing a lot of human rights violations. In that case the community is seeking an order to stop the Zimbabwe Republic Police, the Zimbabwe National Army and the Ministry of Home Affairs from prohibiting public transport from plying routes in the Chiadzwa area and to remove the army from the area as it has been accused of committing human rights violations and allegedly involvement in smuggling diamonds. The case is however, still pending. The case was filed in December 2009.





Malvern Mudiwa and Others vs. Mbada Mining Private Limited and Others (HC 6334/09)





In this case the community was seeking a court order to stop the respondents namely, Mbada Mining Private Limited, Canadile Mining Private Limited, the Zimbabwe Mining Development Corporation, Minister of Mines and Mining Development and the Minister of Local Government, Urban and Rural Development from evicting or relocating any persons from Chiadzwa until there was an agreement on the levels of compensation for displacement. The High Court stated that the case cannot be treated as an urgent case since diamond mining had been on going in the area two years before the case was brought to court. Further, the court also stated that the Chairman of the Chiadzwa Trust lacks the locus standi to represent the community or the community at large, six months later the first families were relocated from Chirasika village without being given any compensation.





Reflection of Media Advocacy: A Case of Individual Violation of Rights of a Selected Household Sample.


‘Chiadzwa super dad bitter over relocation’


A polygamous man with 14 wives and over 70 children has had his 33 houses destroyed in Chiadzwa by the Chinese to make way for diamond mining. He has been offered two houses. He has swiftly rejected them, demanding more.


Mr Kayiboni Johani Phillimon of the Johane Marange Apostolic and other families have been moved out of Chiadzwa.


Chinese diamond company Anjin Investments has built over 200 houses for the families that had to be moved. Each house at Arda Transau in Odzi has four rooms and a stand-alone kitchen.


Polygamous men are getting two houses.


Mr Phillimon wants 29 of the 200 houses built and 14 of the US$ 1 000 household allowances.


For a start, he wants 15 houses and 14 kitchens for himself and his wives, but he then needs houses for his “about 70” children (he does not keep count) since each wife’s house must include the traditional father’s bedroom where children are banned.


This means he wants 29 houses and US$ 14 000.


Mr Phillimon said Anjin Investments had destroyed his 33 houses in Chiadzwa, he was moved in the middle of the farming season and he was given a groceries pack for a single family.


 “I was only given 4kg of sugar, 4 litres of cooking oil, one box of candles and US$ 1000.


 “I thought that they (Anjin Investments) were going to give me enough food but I was treated like any ordinary family regardless of the number of wives and children that I have,” he said.


 “I don’t know the exact number of my children but I am sure they are around 70 and such a big family really needs more food.


Mr Phillimon’s tenth wife Lucia Kambeni who has 12 children said: “Our husband had built a three bedroom house and a kitchen for each of his wives.


 “We left a lot of food in Chiadzwa and here there is nothing for us to eat.


 “We hope that these people will quickly come to our rescue because we cannot make any developments here since it is a temporary home”.


Anjin had temporarily relocated Mr Phillimon and his family to the former Arda Dairy Farm in Odzi, but the Government is considering breaking the logjam and allocating him a farm where he can stay with his family.


Adding to the authorities headaches is the fact that some of Mr Phillimon’s children are already married.


The idea is that they should be allocated homes at Arda Transau Farm in their own capacity as adults, rather than as children of a patriarch.








� Human Rights are literally understood as rights of humans. More precisely, human rights are the rights one has simply because one is a human being (Donnelly, 1985:1).To this end, this paper does not dwell much into the philosophical definitions and debates on the meaning and contestations over the origin of the concept of human rights. This paper merely adopts the simplistic definition of human rights as postulated by Donnelly. See the Reference list.  


� Human Rights are much more than ideas and are beyond the limits of law. Human rights are both lived dreams and denied realities (McCorquodale, 2003 xi)  


� In this study Chiadzwa and Marange are used interchangeably since they mean the same area.


� In this study the concepts of DIDR and MIDR are used interchangeably since they are ‘synonymous’. My contention is that the desired end product of either MIDR or DIDR is the ultimate goal of development. Hence, the two concepts mean one and the same thing. However, they slightly differ in the sense that DIDR literature looks at the broader displacements, whilst MIDR narrows down into the specific mining induced displacements.


� In this case the community was seeking a Court Interdict to stop the mining companies and the government from going ahead with evicting the community until there was an agreed compensation package and process, however the case was dismissed on the grounds that there was no urgency in the filed Urgent Chamber Application, Case Law adapted from Mtisi et al. (2011:42).


� This was a case were the representative of the Chiadzwa community development trust was being charged with criminal nuisance through inciting villagers to resist governmental orders to  relocate from Chiadzwa area, case adapted from (Mtisi et al. 2011:43).


� For a detailed analysis on media advocacy see Appendix.


� See People’s Union for Civil Liberties vs. Union of India and Others, in this case the judiciary upheld the right to food and affirmed that where people are unable to


feed themselves adequately, the government has an obligation to provide food for them (Supreme Court of India) 2001, Unreported, 2 May 2003, case law citation adapted from Mtisi et al. (2011:19).


� Constitutional Court of South Africa: Case CCT 39/10 (2010) ZAC 26. The facts are that the government had granted a private mining company rights to prospect on the land without consulting or notifying the community. The Case was decided on the 30th of November 2010 citation adapted from Mtisi et al. (Ibid:18).


� Sesana, Sethhobogwa and Others v. Attorney General, this was a case where local resource users were relocated before the amount of compensation was clarified let alone paid off, Case cited in Cotula (2007:98).
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The relocation of the Chiadzwa people resulted in an abrogation of a common law legal right which provides for the consultation of the affected people to lay claim for compensation.


We do not know what it means to have constitutionally entrenched Bill of Rights. We are unfamiliar with the notion of constitutionalism and constitutional rights. 


The realisation of human rights must be approached contextually taking into account of the socio-economic, international and national political landscape in which the right holders live: the ‘life world’. 


Seeking through methodical processes to add to one’s own body of knowledge and, hopefully, to that of others, by the discovery of non-trivial facts and insights.


Each  year, millions of people around the globe are forcibly relocated and resettled away from their homes, lands and livelihoods in order to make way for large scale development projects such as dams, reservoirs, power plants, roads, plantations, urban renewal, and oil, gas and mining projects. 


MIDR is accompanied by what displacement specialists call the resettlement effect, defined as the loss of physical and non-physical assets, including homes, communities, productive land, income-earning assets and sources, subsistence, resources, cultural sites, social structures, networks and ties, cultural identity and mutual help mechanisms.


We did not do much in assisting the relocated people. Basically we are a research organisation. However, we managed to research and disseminate data on the human rights violations in Chiadzwa. We also managed to contact diplomatic agencies and humanitarian organisations.


If the Zimbabwe Human Rights Commission is going to be functional, the affected community can approach this commission in the de jure sense. However, in the de facto sense there is no where they can appeal to, since they have exhausted all the available remedies as evidenced in the failure of their court case appeals.


Typical court remedies, such as injunctions or monetary damages, may be insufficient to correct violations. For example awarding monetary damages to a child whose right to education has been violated will not remedy the violation.


We are forced to dispose our cattle by selling them at a government pegged price of US$ 800- 1000, this is so since there are no enough grazing lands in Arda Transau. We are left vulnerable, we have no food, and our livelihood has been affected. Whilst in Chiadzwa we had various economic opportunities to sustain our families.


Development is putting food in the mouth of the hungry, cloth on the body of the naked, shelter over the heads of the homeless, clean water into the mouth of the thirsty, blanket over the body of the cold and dignity to those who are denigrated and alienated.


The people of Chiadzwa may invoke their rights claims and demand an effective remedy both legally and non-legally (using the law of tort/delict) Their arguments might be based on the following grounds (a) by Demanding for  a Declaratory Order, (b) Invoking a Remedy of Choice (c) Demanding an Administrative Remedy (d) Demand for Equity (e)Demand for Affirmative Treatment/locals’ right to be employed in the mining business as long as they meet the local skill (Right of First Refusal) (f) Demand for Corporate Social Responsibility.


Not much was done by the civil society in assisting the affected population. There was no formation of class action. This is so because generally the civil society in Zimbabwe is weak and seriously intimidated. The very important role of civil society was not done properly.


The Zimbabwean laws do not necessarily afford victims the space to freely speak out and the silence of the Chiadzwa people does not mean that they are unaware of their rights. 


Traditional approaches to human rights tend to focus on legal and formal aspects of human rights, and can be contrasted with an approach that understands rights as going beyond legally defined rights.


The inadequacy of the Zimbabwean constitution in protecting the rights of the people complicates the Chiadzwa case, since a litigant has an easier case where an issue has a constitutional protection since the constitution is the ‘Mother of all Laws’.


It is only if the judiciary is sensitive to the misery and suffering of the people and responsive to their hopes and aspirations that basic human rights can become meaningful to the large masses of people in the country.


The people of Chiadzwa tried to resist relocation until December 2010, when the language of resistance started to turn political. Those who were resisting were labelled as enemies of the state hence force had to be used to force them to move. Eventually the community had no option except to co-operate. 


The judiciary is failing to protect the rights of the Chiadzwa community, mainly because socio-economic and cultural rights are not yet constitutionally enshrined in Zimbabwe’s bill of rights as ‘justiciable rights’.


In October 2010, Malvern Mudiwa the Chairman of the Chiadzwa Community Development Trust was arrested by the police in Mutare. He was charged with causing criminal nuisance on allegations of organizing meetings for the people of Chiadzwa to resist displacement from the diamond mining area. (Mtisi et al. 2011:43)


Often, due to the nature of the development process, the project-affected people come to know about actions that have been taken without their consent. Therefore, they need a quick and efficacious remedy that can halt on-going violations and prevent future ones.


While the supreme court has at times granted standing to human rights -organisations acting on behalf of their own members, the constitution prohibits third parties, whether individuals or groups, from acting on behalf of unconnected individuals. This restriction limits the ability of human rights and civil society organisations to engage in public interest litigation. 


No valuation of property was done during the relocation of the Chiadzwa people and if ever the government is going to compensate, how can it compensate what it does not know, and how can it attach value to lost property?


There is no specific law that protects the rights of the displaced communities at the national level. There are internationally accepted standards that may help the state or mining companies to achieve justice and equity in dealing with communities that are evicted or displaced for purposes of development projects.


Gender should be part of a shifting open-ended framework that takes into account the fact that woman, men, and children experience displacement and subsequent impoverishment differently.


The people of Chiadzwa are now faced with limited economic livelihood options since they have been forced to dispose their beasts by the government. To make matters worse they were allocated only one hectare of land, so tell me where will they get the money to pay for their children’s school fees, food, health care and other basic needs?


Whilst in Marange PLWHIV/AIDS had access to anti- retroviral drugs but now they have to travel long distances to register and access these drugs in Mutare. In the same vein they do not have any money for their transportation since they have lost their sources of livelihood (Interview with Mr Madari from CRD on 2 August 2011).


Many people in the local community viewed the discovery as a godsend that would cushion them from Zimbabwe’s increasingly harsh economic crisis.


Whether ratified or not, all these international and regional instruments embody human rights norms which are broadly accepted by the entire international community. They should and must be incorporated into domestic jurisprudence by judicial interpretation.


What do we mean by both development and ‘displacement? Under what circumstances can we causally link displacement to something called development?


While DIDPs do not benefit from a specific and comprehensive legally binding protection regime in international law, they do benefit from well-established general human rights standards that apply to all human beings.


Chiadzwa is a remote, dry, hilly area comprising some 30 villages that are divided into two administrative wards (Mukwada, ward 29 and Chiadzwa ward 30). The combined population of the two wards is estimated to be 20, 000. The nearest city, 100 kilometers to the northeast, is Mutare, the provincial capital of Manicaland; and to the south, the nearest town is Birchenough Bridge, about 60 kilometers away (Human Rights Watch 2009:12).


Narrative accounts are those stories of human rights abuse and human rights events reported to non-governmental agencies, human rights activists and newspaper reporters.


The social scientist often finds that the organization or groups that he wishes to study are unwilling for reasons of confidentiality or lack of time to provide him with data.


While the press archives are informative and provide a reasonably credible picture of the diamond rush, they cannot be as detailed as fieldwork, nor can the facts contained in the newspapers be easily verified. 


DIDR pits the rights of the state (and, increasingly, of private capital) to develop against the rights of  specific people […] Although the rhetoric that accompanies large scale development projects frequently makes reference to national purpose and proposes benefits for  a general public those who must suffer the costs that these projects entail tend to be quite specific communities.


Most displacements that have taken place in Zimbabwe have not been predictable, open and fair and have not resulted in the just treatment of the evicted or displaced people.


‘National governments typically have justified development-induced displacement and resettlement (DIDR) by invoking goals of national growth and development, and the belief that the greater good justifies some loss’ (Koening, 2006:105).


