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Introduction.

The field of cultural economics, previously known as ¢eenomics of the arts, was
founded by William Baumol and William BowerTue Economic dilemma put
forward in their book “Performing Arts: the economidddima’ was the following:
the technology of artistic performance is fixed andnod be subjected to productivity
improvements. A Beethoven quartet must be performed dnyskoing players, and it
takes them as long to perform it now as it did forftiet players. Payments for the
labor, in general, however, improve due to productivity aases and economic
growth in the “dynamic’ sector of economy. The arts laound to become relatively
more expensive. (Towse 2001a p3). One central themeltofadueconomics has
been the question of artist’s earnings and the extenhichwhey drive up costs of
producing cultural output.

I cannot think of any time in history or place, whare did not need to be
supported by private, or royal patrons, or government. Ewvem ®utstanding
personalities like Mozart and Bach would not have bé&éta make their own living
without support. Nowadays high art in Europe is mainly suppoby governmental
grants and subsidies. This kind of protection is callackéd’.

Direct protection has both positive and negative si@eants and subsidies
can be given to organizations or individual artists, st they do not have to worry
about covering their costs and put all their energy aedttai art, which, by the way,
is considered by cultural economists as a “common gobldwever, many
researchers argue that such a system can be dangeradsstar quality, productivity
and innovation. (see Towse 2006). One of the main condertat since there is
always a need to choose who deserves to be supportedyhantg not, there will
always will be a danger of making a wrong choice. Evlewthese decisions are
made by boards and committees that consist of qualihddeaperienced artists. A
vivid example is the situation in post-Soviet countries, r@tier many years artistic
and cultural development support was centralized. InSitn@iet Union opera, and
ballet theaters, classical music and dance training hagreat governmental
protection. The result is that Russian classical bhalis a leading position all over the
world, Russian classical musicians are well known a@idawme in all famous concert
halls and theatres. But at the same time modern daacéically does not exist in

Russia, young people have to go to study abroad, if treynterested in modern



dance or music. Two main Russian conservatories (in Mosta Saint-Petersburg)
do not have jazz and light music departments because dhrermmply no qualified
and experienced teachers in these genres to teach there

Another risk is that a subsidy to an artists’ trainingy result in a significant
expansion of the number of courses offered by universimesic, art and drama
colleges, and produce more and more graduates, who flood riadrkets causing
overproduction — performances of all kinds, books, pop miiit scripts, works of
art. The response of consumers and of producers iniveresidustries to this
superabundance is to focus on superstars in order to réti@®st of information
overload. (Towse 2001 p.172)

In the United States art is supported mainly indirectlye Bystem provides
certain conditions (like tax deductions) that stimulatwgpe donations to the art
sector. It does not mean that this kind of support dagscost anything to the
government. In a simple model it can be assumed thatlgpemd organizations
donate the same amount of money to art instead of payteg.t

Cultural policy is a kind of indirect support, and it aaxist not only as tax
deductions. Copyright law is one of the cultural policetinods that can play a
significant role in the cultural sector as an incomerse. Most modern cultural
economists agree with the statement that the diyev§ifinancial sources is the best
solution for the art sphere. It means that money shomtdecfrom three different
sources: government subsidy and grants, the so calledd “Hghere” (private
donations) and the market.

National cultural policy-makers (Ministries of Cultudgt Councils etc.) have
basically two tasks: stimulating creativity and stintumig an interest in appreciation
of the arts on the part of population — in other worlds,dupply of and demand for
the arts.

My interest to copyright comes from the fact thatnbgans of copyright the
cultural policy can provide the art sector with a posgybtlb earn money from the
market sphere, and it will not cost anything to the govemim®nfortunately,
nowadays copyright law that is perceived as intendedsistastists, has fostered the
growth of large multinational corporations which domin#te cultural industries.
These firms produce goods and services that face uncextaiption on the market so
they concentrate where possible on reinforcing sucaessthis also leads to the



promotion of superstars, cutting out smaller artists andowang artistic supply.
Copyright law is being increasingly criticized from manffedent angles, among the
critics being academics from the law, economics antur@llstudies. (Towse 2001
p.173).

| decided to focus on performers’ rights duration, fifsaly because | have a
so called “personal interest” in performing arts. | hdveen trained as a classical
musician for around six years, which makes me familiah Wit performing artists’
life and labor market from inside. | consider the duratad intellectual property
rights as one of the most important aspects of tpgraght law, because the duration
is the major factor of its value. The intellectual pmtypdéke any other property costs
money and can be sold, but its price is time limited.&s@mple, if you once bought
a house, after 50 years time you can still use or selbbut performers’ rights
protection on sound recordings lasts only 50 years from tieeodidixation (I am not
talking about moral rights here), and the value of peréss’ rights diminishes
proportionally to the number of years left until theieation date. There are many
other factors that affect the monetary value of copysigind performers’ rights, but |
will talk about them later.

It is important to note that the problem of performeights duration only
covers the sphere of recordings of a performers’ wdmsause this is the only way a
performance can survive in time. This is why in this resebvah talk mainly about

performers’ rights duration on sound recordings.

Copyright law and performers’ rights protection is mordess similar in all
European countries. | have decided to focus on performgds protection in the
UK, because the music industry market in this countryeiy varge, and plays an
important role in the economy of the country. MoreoVavas very lucky to find out
that the data | need are available from the “CalBwidence” of the Gowers Review
(those who work on research in the performers’ rigintgection sphere know how
difficult it is to find any evidence about it).

The European Commission is reviewing the length of cghymrotection for sound
recordings in 2007 as part of the review of the body of Comitsneopyright law.
Some members of the UK record industry have called ®Ciimmission to increase



retrospectively the term of performers’ rights anddoicers’ rights from the current
50 years to 95 years. That is, that the term of protedimuld be extended for
existing works that are already in copyright as welfudare works. This extension
would also apply to works that have fallen out of copyrigat which would still be

in copyright if the longer term existed when they wereated (the ‘retroactive’

revival of copyright).

Some companies and trade bodies in the UK record indoatry called for the UK

Government to support their submission to the Commissminttie copyright terms
on sound recordings should be extended. A number of reassagput forward in the

Call for Evidence from some groups in favour of extendiegtéerm of protection:

1 - parity with other countries; 2 - fairness; 3 - exiem®f the term would increase
the incentives to invest in new music; 4 - extensiomhefterm would increase the

number of works available; 5 - maintain the positivelérbalance.

After a careful and deep research Gowers Review group sadgest to
change the existing terms of protection of performaggits. Gowers Review states
that the existing length of performers’ rights is oplinead any change would only
harm the industry players’ interests. (I will focus the details later). | do not have
any doubts about the high professionalism of the GowevseeRegroup, and | am
sure that their findings are objective and correct.d alsd a chance to make sure by
reading the review, that all the arguments provided thexdair and valid.

However, since the problem of performers’ rights pratectength is being
discussed so intensively, | think that it can be presyrtigat not everything is in
harmony there. Working on the data analysis, | cooldfind any single responce to
the call for evidence, saying that everything is fine, thatrespondent is happy with
the current performers’ rights protection law and natshould be changed. There
were several responses saying that they think that thentyrerformers’ rights length
should not be changed, but not because the situatferfisct, but because they just
can not think of a way to improve the situation, taay change in a performers’
rights duration will only make it even worse... | am afraidat this was also the
concern of the Gowers Review group.

The aim of this work is not to find an optimal durationpefformers’ rights
protection. Neither do | want to develop any theoriesellebe that the Gowers



Review group did the best work that could possibly be done. hexould like to
focus on the arguments, interests and problems of tlse&c nmdustry players, so that
we can have a look at them, not in terms of numlaersnost of the economic reports
show, but in a more human way. As we can see, numbemnstdgive us the way to
improve the situation here. In general, my aim ishowsthe details and facts that we
usually do not find in economic reports, because reportsyaiend to generalize,
and do not pay attention to small elements. | hopeahabre human approach can
help, or at least to bring us a little bit closer toightr view on performers’ rights
duration.

So, the aim of this research is to show the importahtiee problem; to show
how economists tend to find a right solution; andghow the music industry players

in detail, which are usually lost, when replaced by nusbe



Contexts

Before exploring the specific contexts on economicscopyrights and
performers’ rights duration, | will give in the first apter an overview of the UK
music industry structure and its economic position insidéJtieand abroad, to give
an idea of the economic significance of copyright far the industry. | will also give
a historical overview showing how performers’ rightsreveleveloping including

economic reasons for this development.

The first context, in which it is interesting to &ighe question of the optimal
duration of performers’ rights, is to have a look aerific researches that were
made on copyright duration. The majority of researcmethe duration of copyrights
are based on the US evidence, because US copyrighhdawa rich history that
includes extensions and renewals of copyrights, thatbeauseful for researchers,
because it shows what really happens in practice and temimeumstances, not only
in theory.

As far as most economists agree that copyrightsighmei limited, | find it
useful to provide arguments for a limited duration of capws. Unfortunately there
are not many researches that are made on perfornggnss duration, but those that
exist cannot be ignored, so | also provide an overvieauoh works in the second

chapter.

As a cultural economist | have a specific interestincentives to create and to
consume artistic goods. | see three groups of industryerslaywhose economic
positions and interests seem important from this persgectihey are small record
labels, who supply music recordings in diverse styles andi¥erse audiences (not
only commercial projects); performing artists, who canpetignored in a research
like this; users — organizations that use recorded musivd A specific interest in
how these group members express their views on optimgthleof protection,
because | have a feeling, that under the numbers thatarieled by most researches
on IP rights duration some important elements areingissam interested not only in
“how” they think the system should look like, but alsehy’ they think so. (Chapter
3)



It should be noted that other contexts could be raisgdhdpe is that my
research will provoke and encourage further thinking, disdo critical debate and
research about the interrelationship between artigtsts and incentives to create and
supply high quality art on the market.

Before analyzing the historical background and the contegtgioned above,

| will highlight in the next chapter the methods appliethie research.
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Designing the research

The methods used in this research are explorativesriplege and
gualitative. There is no hypothesis to be proven andrteffare made to avoid
assumptions about what the music industry players’ nemgerns and points of
view are on the optimal performers’ rights durationfobe the data is analyzed.
Therefore, | predominantly apply the inductive metholdictv “suggests that theories
can be derived from observations and which is used in qualitative resd&eale,
2004, p.295). In general, the inductive method moves frompéngcular to the
general. However, | do not claim to achieve widely regmestive results but rather
theoretical generalizations. Here, it should be noteddb@ing is the data analysis in
gualitative research. Theories are linked to observatgiatements, images, concrete
data, etc. The aim is to show the variety of situnsticopinions, factors that affect
interests of music industry players related to the dumaidf performers’ rights.

In general, | first want to show the economic impece of copyright and
performers’ rights role in the UK music industry. | als@ant to gain the view of
economists on the optimal performers’ rights duratamd then the point of view of
the music industry players. My research will be desive.

A second criterion to assess my research is itstefémess: To what extent
can my research influence policies, get rid of stereot\gies?

| aim to be reflexive in my research practice, meaninglthall question my
own assumptions, critically examine my process of inquand ‘tonsider my effect
on the research settings and research findiri§eale, 2004, p.380).

Moreover, it should be noted that ethical issues playimportant role in
research. | am not planning to criticize works on optipgformers’ rights length or
optimal copyright length that already exist. | willlg illuminate another side of these
research works that suffers from shortage of attentido not think that it will harm
anyone.

It should be noted, that there is a significant nunabeesearch works devoted
to the optimal copyright duration, especially to renewaddpyrights based on the
United States copyright system and history, but thesevery small number of works

11



on performers’ rights. Relevant information may benfbun several works on the
performers’ labor market and music industry.

Furthermore, since the performers’ rights are analogmespyrights, | think
that an overview of copyrights duration studies could giverther insight into the of
the optimal performers’ rights duration. | also thinkttlahistorical overview of
performers’ right development can be interesting angfllein understanding the
nature of performers’ rights in general.

Actually, | was very lucky, because all the data | ndeslas already collected
by the Gowers Review team, and | did not have to makenterywiews. Nevertheless,
the amount of work in selection of responses was sigimif. First, because the scope
of interests of Gowers Review was much broader thare rand many submissions
did not cover the aspect of performers’ rights duraitiotihe way appropriate for my
research. Secondly, | was only interested in a verycp&t groups of respondents. |
was looking for performing artists, small record laksatsl organizations that can be
considered as users of recorded works. (I would like to timaethought record labels
have different rights than performers, in many cdbkey still can be considered as
“users”, of recorded music, and this is why | found it appad@rto include their
points of view into my research.) It is worth sayihgttvery few submissions were
selected for my research, because it appears thatdahetoo many organizations that
can represent interests of several groups of industryerdagfor example music
management agencies can represent both performers and cempanies), but | was
interested only in those whose position on the markeea and simple. It should be
noted, that | was not looking for responses from miagoord labels such as EMI for
several reasons: (1)their opinion on performers’ sgéktension is well known.
Actually, major labels were those who attracted so nattdntion to this problem, by
their call for the UK Government to support their submisso the EU Commission
that copyright terms on sound recordings should be exdelf@geAs it was discussed
by many economists, major labels are in a positionishatry close to be considered
as monopolistic. In a cultural industry this would meadaager of reducing the
diversity and quality of artistic products on the markétich is not permissible from
the economics of art and culture point of view.

Cultural economics is the application of economicth#arts, heritage and the

cultural industries and one of the subjects it deals veitsupply of works of art,
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music, literature, etc. Copyright is supposed to influeheestipply of artistic work in
a positive way by providing an incentive through statutorygqmtmon. (Towse 2006).

The responses to the Gowers Review call for evidengedormers’ rights
duration are very broad, thus a discourse analysiseisnibst suitable for all these
collected data. It consists of the analysis of howoperers’ rights duration affects
individual artists, small record companies and usersudh sterpretative analyses it
is important to identify the key themes and argumentdoak for variation in the
discourses. Key issues are not only discussed from @moegc and legal point of
view, but also from a sociological, cultural perspextiVhe data contains responses
of different group representatives such as artists, atwlp societies, record
companies... | have to be aware that the focus groups dalloot researchers to
measure different responses and then generalize tbeaelarger population, but
rather to explore how selected groups of individualsndefialk about the problem.
(Seale, 2004, p.200). Moreover, members of the focus groupkl dfewhomogenous
with respect to the relevant selection criteria.
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1. UK music industry, copyright and performers rights

1.1.1. Music industry. Importance of copyright

UK legislation on copyright is primarily contained inetlCopyright, Designs and
Patents Act 1988 (the 1988 Copyright Act).

Two principal types of copyright are involved here.eparate copyright exists in the
sound recording when a particular artist performs a musigek and it is recorded —
performers’rights. Also, copyright exists in the mustich is performed by an artist,
that is in the words and music of a song and in the ceiimpo of a classical
composer. In the UK, music copyright lasts until 70 geafter the death of the
composer and performers’ right in a sound recording lasts 50 years after the
record is released. (MMC 1994)

Composers and songwriters usually assign the copyrighisiror her music to a
‘music publisher', a business set up to exploit and protenoposers' works. The
activities of music publishers are outside the spherayointerest, since they do not
supply the recordings of performances. Although someanusgilishers are affiliates
of record companies, many artists sign up with publishersaasgociated with their
record companies. In this case music publisher will coliectoyalty for the
songwriter/composer for every record containing his orcbhemposition which is sold
by a record company. This is known as a "'mechanical yayHlis collected by the
Mechanical Copyright Protection Society (MCPS) ondbebf the music publisher
and composer. Under the copyright legislation the dgbtyin a sound recording is
usually owned by the record company, but the copyrightsatsm be licensed or
assigned to others. A UK record company will normaltghise overseas exploitation
to a local company and in this case the UK record compalhyeceive a licence fee
for every record sold abroad. Conversely, if a UK rdaoompany is licensed by an

overseas company to issue or re-issue its sound recorgingge UK (usually
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recordings of an artist signed to that company) the &€d6md company will have to
pay a licence fee for every record that is sold. (To2@E p. 121-123)

The copyright legislation grants a bundle of rightsatocopyright owner which
includes the exclusive right to make copies and the excluge to perform the
work in public (including broadcasting). Thus record compmaniso receive licence
fees every time a record is played in public (eg in ctubgubs) or is played on the
radio or television. These fees are collected by Phi@phic Performance Limited
(PPL) on benhalf of the record companies.

Finally, the copyright legislation gives a copyridiatider the right to control imports.
This derives from the territorial nature of copyrightdenwhich UK legislation gives
certain rights in the UK and other countries give tsgh their territories. These may
differ from country to country but generally conform tdernational conventions
under which most countries have agreed on reciprocalgamsents for a minimum
level of copyright protection. Generally, records cay de imported into the UK
with the permission both of the owner of the UK caglyt in the music and the owner
of the UK copyright in the sound recordings. The provisiof the EEC Treaty
provide an exception. Where a record has been lawfullyoputhe market in one
member state, by the copyright owner or with his cangba record is able to enjoy
free movement within the EC without the payment ofri@efees or customs duties.
Moreover, under an EC Directivel which was implemertgdl July 1994, all
member states are required to provide copyright ownets thé right to control
imports from outside the EC (which the UK copyrighgjisdation already does).
(MMC 1994)

1.1.2 Concluding remarks

Copyright lies at the heart of the recorded music ingiuitallows record companies
to invest money and enterprise in creating commerciardaays which can be
exploited in both the UK and overseas markets knowiraj they have legal
protection against unauthorized reproduction. Copyrightsis mhportant in ensuring
that the talents of successful artists and songwréaersewarded. The protection of
copyright is therefore crucial both to the creatigef the music industry and to the

businesses of the record companies.
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1.2.1The history of performers’ rights.

The classic definition of performing artists in intdronal law is “actors, singers,
musicians, dancers, and other persons who act, sing, dedeelaim, play in, or
otherwise perform literary or artistic works” (Art 3(alRome Convention). The
definition is wide in that it includes performances ajris in public domain, but
narrow in that it excludes all those who do not penféworks”, eg variety artists,
acrobats, sports personalities or extras on stagefdms.

Unlike other neighbouring rights owners, performers angsical persons, like
authors, and from a purely philosophical point of view itdifficult to see the
essential difference between the work of a derivaawthor, say a translator, or an
arranger, and that of a performer. (Stewart 1989)

The Rome Convention (1961), the TRIPS Agreement (1994) andWiO
Performances and Phonograms Treaty (1996) togethertf@nmternational system

of performers’ rights.

It is often said that a crucial economic distinctimtiween composer and singer is that
the latter can be paid on the spot for his performavizereas the composer has to be

rewarded for the (multiple) uses of her work.

The distinction between the professions of composerpanidrmer only developed
slowly. Until the end of the 1'80entury, not only did most composers perform or
conduct their own works (even as late as Brahms, th@a@sen had to make his name
as a pianist, as Beethoven, Mozart and a host ofotie done before him), they
also were treated by their patrons as servants (Wdgtketo wear servants’ livery
while at the court of Weimar in the 1840s).

Composers, however, were always vulnerable to unautdoregeying of their works
whereas performers were not until relatively recenflyis is no doubt an economic
rationale for their different treatment under copyrigtw before the advent of sound
recording. (Towse 2007) (see also Gillian (1992).

16



In the beginning of XX century, with the invention andywéast spreading of sound
recording and broadcasting technologies, economic situatid the labor market of
performers had changed significantly. Opening new possibilitieperformers on the
one hand, technical progress created the situation wkenirterests could easily be
affected on the other hand. Listening to a performance atichecessarily imply the
presence of a performer anymore. Ruth Towse (2007) arguedhthatffect of
‘canned’ music on the employment of musicians in thewss countered by several
moves: one was getting the BBC agree to restrict ‘eeeate’ and to play so many
hours of live music; another was to get compensatioth®ioss of income from live
work via rights to remuneration in copyright law.

Going back to the beginning of the XX th century, we e society facing the
situation when once recorded, the performance could lbeasaol broadcasted. The
amount of paid work for performers decreased. The crisasfollowed the First
World War made the situation even worse. National atetnational organizations of
performing artists, trade unions, specialists in copyfated the need to find ways to
solve the problem.

Performers’ rights were meant to protect performectenemic interests in situations

when recordings of their works were used.

At the international level, the first proposals conaggnprotection of producers of
phonograms and performers took form at the 1928 Rome diptocanference to
revise the Berne Convention. Around the same timelntieenational Labor Office
(ILO) took an interest in the status of performers ampleyed workers. Further
discussions took place at the Brussels revision conferent®4i8, where it became
clear that, due to the opposition of authors’ groups,| legatection of the rights of
performers and producers of phonograms would not be prowdddr copyright,
although there was support for development of an intematinstrument providing
adequate protection. Different committees of experts pedpdraft conventions.
Finally, in 1960, a committee of experts convened jointly BNRPI (United
International Bureaux for the Protection of Intelle¢t@aoperty, the predecessor
organization to WIPO), United Nations Educational, Sdientand Cultural
Organization (UNESCO) and the ILO, met at The Hague ae® dip the draft
convention which served as a basis for the deliberatibR®me, where a Diplomatic
Conference agreed upon the final text of the Interndti@@vention for the

17



Protection of performers, Producers of Phonograms anddBasting Organizations,
the so called Rome Convention, on October 26, 1961. (Liji987)

The Diplomatic Conference at Rome established, inclertil of the Rome
Convention, the so-called “safeguard clause,” which provitlas the protection
granted under the Convention shall leave intact and shafioi way affect the
protection of copyright in literary and artistic work€onsequently, no provision of
the Rome Convention may be interpreted as prejudicing suatlecpion. Under
Article 1, it is clear that whenever the authorizatidrihe author is necessary for the
use of his work, the need for this authorization is ndécééd by the Rome
Convention. Performers’ rights were only rights nemining on copyright, not
copyright per se, and were collective remunerationtsjghot individual exclusive
rights. Performers were treated differently in legairts from composers even though
their services are mostly jointly marketed for ecormmomeasons and their rights
exercised side by side.

The Convention also provides that in order to becomey parthe Convention, a
State must not only be a member of the United Nationsalsota member of the
Berne Union or party to the Universal Copyright Conigmt(Article 24(2)).
Accordingly, a Contracting State shall cease ta pparty to the Rome Convention as
from that time when it is not party to either therie or the Universal Copyright
Convention (Article 28(4)). Because of this link with degyright conventions, the
Rome Convention is sometimes referred to as a “closedvention, since it is only
open to States which meet the above requirements. Hyanlihe development of
performers’ rights but they were only rights neighboudngcopyright, not copyright

per se.

Like the Berne Convention, protection accorded by then®&onvention consists
basically of the national treatment that a Statentgrainder its domestic law to
domestic performances, phonograms and broadcasts I€éA2€l)). National
treatment is, however, subject to the minimum lewaisprotection specifically
guaranteed by the Convention, and also to the limitatiprovided for in the
Convention (Article 2(2)). That means that, apart fittwn rights guaranteed by the
Convention itself as constituting the minimum of pratett and subject to specific

exceptions or reservations allowed for by the Convenpenformers, producers of
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phonograms and broadcasting organizations enjoy the sagms in Contracting
States as those countries grant to their nationajssZld 1997)

Performers are entitled to national treatment ifgagformance takes place in another
Contracting State (irrespective of the country to whiah performer belongs) or if it
is incorporated in a phonogram protected under the Convefitiespective of the
country to which the performer belongs or where theoperdnce actually took place)
or if it is transmitted “live” (not from a phonogranm a broadcast protected by the
Convention (again, irrespective of the country to whighpgerformer belongs). These
alternative criteria of eligibility for protection@intended to ensure application of the
Rome Convention to the largest possible number of perfuresa

The minimum protection guaranteed by the Convention to pegfsrim provided by
“the possibility of preventing” certain acts done withdheir consent. Instead of
enumerating the minimum rights of performers, this egpion was used in order to
allow countries like the United Kingdom to continue to profeerformers by virtue
of penal statutes, determining offenses and penal sanctimes public law. It was
agreed, however, that the enumerated acts which mayebented by the performer
require his consent in advance. Performers are tgraeted the “possibility of
preventing” broadcasting or communication to the publiadfive” performance;
recording an unfixed performance; reproducing a fixation ef plerformance,
provided that the original fixation was made without thasemt of the performer or
the reproduction is made for purposes not permitted by thevedtion or the

performer (Article 7). (Lipszyc 1997)

In respect of the protection of performers, protectioninsgjarebroadcasting and
fixation of performances for broadcasting purposes, &hire performer has
consented to broadcasting, is left to national lawhe Existence of contractual
arrangements for use of performances was recognizedpiowasion stating that
performers cannot be deprived of the ability to controldaytr@act their relations with
broadcasting organizations (Article 7(2)); it was unaerdt likewise, that the
meaning of “contract” in this context includes collectagreements and decisions of
arbitration boards. Another area where member States allowed discretion was in
respect of the participation of more than one performerperformance; Article 8 of
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the Rome Convention provides that, if several perforrparsicipate in the same
performance, the manner in which they should be repesemtconnection with the
exercise of their rights may be specified by each @Getihg State.( WIPO 2002)

Perhaps the most notorious provision of the Conventionhyiriovides discretion to
States is Article 12, concerning what has come to be kresv‘secondary use” of
phonograms. It provides that if a phonogram published darneercial purposes is
used directly for broadcasting or any communication ® phblic, an equitable
remuneration shall be paid by the user to the perfs;nie the producers of the
phonogram, or to both. The article does not grant arusixe right either to
performers or producers of phonograms in respect of segonda of a phonogram;
rather, by providing for a single remuneration, it seeémgstablish a kind of non-
voluntary license. Yet, Article 12 does not specifyt ghayment of remuneration is
mandatory for either beneficiary; it states onlgttht least one of them should be
paid for the use, and that, in the absence of agredraeméen these parties, domestic
law may establish conditions for sharing of the reemation.( WIPO 2002)

Like the Berne Convention, the Rome Convention permitsimee States to establish
certain limitations on rights. From the standpointied rights of performers, Article
19 of the Convention provides a significant limitatioec@nd only to Article 12 in the
controversy it has generated over the years sinc&tmyention was established.
Article 19 provides as follows: “Notwithstanding anythinghmstConvention, once a
performer has consented to the incorporation of his pednce in a visual or
audiovisual fixation, Article 7 [which sets out the rigbtfsperformers] shall have no
further application.” Article 19 was intended to ensurat the Convention did not
apply to the cinema industry, because film producers fesraasions on their

interests if performers were to enjoy rights in 8Im Article 19 does not, however,
affect performers’ freedom of contract in connectiothwhe making of audiovisual
fixations.( WIPO 2002)

The minimum term of protection under the Rome Conwenis twenty years from

the end of the year in which the fixation was madefaasas phonograms and
performances incorporated therein are concerned, or tf@mance took place, as
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regards performances not incorporated in phonograms,eobrtadcast took place,
for broadcasts. (Lipszyc 1997)

The Rome Convention has been referred to as a “piomemention.” While the
copyright conventions concluded at the end of the nemebecentury followed in the
wake of national laws, the Rome Convention elaborat@adards of related rights
protection at a time when very few countries had operadgel rules protecting
performers, producers of phonograms and broadcasting organszaThe number of
countries party to the Convention is growing, howevexd &s influence on the
development of national legislation has been significasince 1961, a number of
countries have legislated on the protection of relatgds, increasing the number of
national laws protecting producers of phonograms ordwasting organizations. A

growing number of States have also granted specific piamteict performers.

But lets’ not forget that performers were treated diffitly in legal terms than authors
even though their services are mostly jointly markedefmnomic reasons and their
rights exercised side by side. Performers’ rights wefg neighbouring on copyright,

and were collective remuneration rights.

The TRIPS Agreement, concluded in 1994 as part of the Urufraynd of

negotiations under the former GATT (now the World Tra@eganization) also

contains provisions on the protection of related rigtdsder the Agreement, related
rights are provided to performers, producers of phonogrands bmoadcasting

organizations.

Performers are granted the rights to “prevent” (netrtght to authorize) the fixation
of their unfixed performances on phonograms, the wirelessdcasting and
communication to the public of such performances, andgpduction of fixations

of such performances. There are no rights in resmécbroadcasting and
communication to the public of fixed performances, asha&n Rome Convention.
(Towse 2006)

The duration of protection for related rights is 50 ydargperformers and producers
of phonograms and 20 years for broadcasting organizatiomgeneral, the same
limitations on rights may be applied as those allowedeurthe Rome Convention.
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An additional obligation requires application of Artidl8 of the Berne Convention to
the rights of performers and producers of phonograrns nteans that the national
legislation which implements the TRIPS Agreement nmewide protection for all
performances and phonograms which have not fallen m@gublic domain due to
expiration of the term of protection in their countfyorigin. Finally, as noted above,
the TRIPS Agreement contains detailed provisions on esrfioent of intellectual
property rights, including related rights, as well asexmanism for settling disputes
among members concerning compliance with the obligatinderuhe Agreement. .(
WIPO 2002)

The International Convention for the Protection ofrf&eners, Producers of
Phonograms and Broadcasting Organizations (the Rome Cam)edates back to
1961. Technological and commercial developments and pradicee then (such as
reprography (in other words, photocopying and printing techmedpg video
technology, compact audio and video cassette systenigatang home taping,
satellite broadcasting, cable television, the increasemportance of computer
programs, computer generated works and databases, antitchgisanissions systems
such as the Internet, etc.) have profoundly affectedmvdne in which works can be
created, used and disseminated. In order to adapt theytem to these changes, in
1996 a new treaty was created - the WIPO PerformanceBlamograms Treaty (the
WPPT). The WPPT provides explicitly for exclusive reprduurc rights for
performers and for phonogram producers.

Perhaps one of the most significant contribution ofMH&PT is its recognition of the
rights of performers to authorize the on-line transmis of their works, fixed
performances and phonograms, as the case may be. THl WRvide that
performers must be granted exclusive rights to authtleenaking available of their
works, performances fixed on phonograms and phonogramsctigspg by wire or
wireless means, in such a way that members of the poalic access those works,
performances and phonograms from a place and at artifivedually chosen by them
(that is, interactive, on-demand services). Perforrasgsgranted an exclusive rights
of distribution (Articles 8 and 12 of the WPPT). The WRjtants an exclusive right

of commercial rental to, first, as determined in natidaw, performers in respect of
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their performances fixed in phonograms and, second, phangg@ucers in respect
of their phonograms. (WIPO 2002)

In general, the WPPT provides for the same level of ptiote for performers and
producers of phonograms as the TRIPS Agreement. Itdieuhoted that this also
means that the coverage of the rights of performetiseWWPPT extends only to live
aural performances and performances fixed in phonogratosptefor the right of

broadcasting and communication to the public of live perdmeas, which extends to
all performances. However, for the first time aemational level, moral rights are

conferred upon performers. (Delia Lipszyc 1997)

Moral rights — rights of attribution, integrity, disgdure and withdrawal. In European

Union Moral rights are inalienable and unwaivable.

In a further TRIPS-plus element, similar to Article 1P tbe Rome Convention,
Article 15 of the WPPT provides to performers and producemhonograms a right
of remuneration in respect of the broadcasting and caonaaiion to the public of
phonograms, with the possibility of reservations, as umnide Rome Convention.
(WIPO 2002)

It is important to note that in the world of the penfiang arts, a significant distinction
is made between the star and lead performers (‘prilsdipthe ‘named’ performers
and the ‘nameless’ chorus. In live performance, the jpah@erformers are often
paid on a different basis: they receive fees and/or teepayments, such as a share
of box office revenues, while the other performers arnd paweekly wage. This
distinction carries over into contracts in the releor media. In the music industry, the
distinction is between the ‘contracted’ or ‘featuredists and the ‘backing’ or 'non-
featured' artists.

Featured artists with royalty contracts must maintaintact with the record label that
recorded their work, whereas non-featured ones do nottoedal so and for a long
time, there was no mechanism for tracing their cbation to a sound recording.
(Towse 2006)

In 1992, the so-called EC Rental Directive was drawn up¢hwbasically enforced
the Rome Convention for all EU countries. Its drafteidently believed that one of
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the roles of copyright and related rights legislatiwas to correct the weaker
bargaining position of the non-featured performers andthigatvay to do this was to
require that equitable remuneration could only be adteir@d by a collecting society
set up for that purpose. (Towse 2007)

The WIPO Treaties, the so-called ‘Internet Treatiese 1996 WIPO Copyright
Treaty (WCT) and the WIPO Performances and Phonogiaeasty (WPPT) have
made important changes to performers’ rights introducimgwa exclusive right in
favour of copyright owners, including performers, who mékeir works available
on-line to the public.They also mandate the prohibitionth& circumvention of
copyright protection (TPMs — technological protection sueas) and of tampering
with rights management information (DRM - digital hig management). The
European Union signed these WIPO Treaties on behalm@iber states and
subsequently issued Directive 2001/29/&€Cthe harmonisation of certain aspects of
copyright and related rights in the information socjetiie so-called ‘Copyright
Directive’, finalised in 2001, which required member stateseform their national
copyright laws where necessary to comply with thee@ive. In the USA, the Digital
Millenium Copyright Act (DMCA) implements the WIPOr@aties. Thus with the
WPPT, performers now have an individual exclusive ridiiough not a full
copyright) equivalent to that of authors. (Towse 2007)

1.2.2 Concluding remarks

As we can see, a lot of changes have been made tatplgrformers’ rights. Their
rights became more similar to authors’ rights. €hstill are significant differences
between them. Most likely they will never become absbuequal because of the
nature of interaction between the authors’ work aedorformers’ work, but we may
expect some changes in performers’ rights soon. A reasorthis can be, for
example, changes on the market, which is becoming nmofenare globalised. There
have been a lot of discussions about the possibitityextent the duration of
performers’ rights.
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The European Commission is reviewing the length of cghymrotection for sound
recordings in 2007 as part of the review of the body of Comitsneopyright law.
Some members of the UK record industry have called ®Ciimmission to increase
retrospectively the term of copyright from the cutréf years to 95 years. That is,
that the term of protection should be extended for egsiiorks that are already in
copyright as well as future works. This extension would afgply to works that have
fallen out of copyright, but which would still be inmight if the longer term existed
when they were created (the ‘retroactive’ revival@byright).

Some companies and trade bodies in the UK record indoatry called for the UK
Government to support their submission to the Commisiahcopyright term on
sound recordings should be extended. (Gowers review diegtteal property) UK
Government did not agree to support them, but the questigerformers’ rights
extension is still a matter that worries industryypls.

1.3 UK music industry structure

1.3.1 The record companies

The main activity of a record company is creating and usomyrgght in sound
recordings. Usually, record companies achieve this by sigmngacts with artists
where the artist usually agrees to record exclusively avpplarticular record company
for a certain period of time. In return, the artistl wsually receive an advance of
royalties at the beginning of work on every single recim and, according to
copyright legislation, the record company will own tipyright in these recordings.
A pop artist will usually write his own songs which he wdtord in a studio with the
help of a record producer. (see Sand, 2003). When a satigfataster recording has
been made the record company will send it to the matwriag plants where it will
be reproduced on CDs, cassettes or vinyl. The most imp@attwities of the record
company will then be the marketing and promotion of the melsase and its
distribution to retailers. Promotion may take thenfoof videos and interviews on
television, advertisements in the musical press arteromedia and personal
appearances by the artist. Some promotion may be carrigdimtly with particular
retailers. In the case of a pop record the aim wiltdoget the record played on the
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radio and to secure a place in the record charts, whiththen lead to further
exposure and increased sales. (MMC 1994)

The cost of making a record, including the artists' adwand costs of a video, can
be very significant (up to £1 million or more for a popusth by a superstar). Thus a
large number of copies should be sold, so that therdecmmpany can recover its
initial costs. How many will be sold is usually not gitde to predict in advance,
particularly because only a small proportion of artstgied by a record companies
actually achieves success. To try to secure those sasciss company will put a
great deal of effort into seeking to establish (or kjeaew artists during their early
careers. If an artist becomes established the recongaioy will seek to promote the
artist's career and maintain a long-term relationshiguticess is not achieved, the
contract will be allowed to lapse. The initial oygacomprise a major source of risk
for the company. (Towse 2001 p.121)

“There are five large multinational record companies operating in the WiChvare
known as ‘the majors'; their market shares (by volume of albuménsbfi®3 by the
companies and their subsidiaries) are:

1The price of compact discs, Fifth report of the National Heritageitiee, 1992-
93, HC 609.8%

EMI Records Limited and Virgin Records Ltd (EMI) 23.8

PolyGram UK Holdings Plc (PolyGram) 21.3

Warner Music UK Limited (Warner) 10.3

Sony Music Entertainment (UK) Limited (Sony) 9.6

BMG Records (UK) Limited (BMG) 7.0

Together these five companies have a UK market share of 72 per cent.

The remaining 28 per cent of the market is supplied by some 600 indepewcdett re
companies. Many of these are very small companies, some making ol tarme
releases a year. However, the independent companies are a yenyant part of the
record industry since they are often at the leading edge of developmeots music,
with the ability to discover new talent and establish new fashions. alé@yhave to
face the risks inherent in developing new repertoi(MC 1994 p.101)

As well as supplying records in the UK, the record comsaguploit their recordings
overseas. Normally this is done by licensing an overseagpany to supply records
in a particular country. In the case of the majors thi$ usually be the record
company's local affiliate. The independent record compamésoften rely on
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unconnected companies to perform this function, including nilagors' overseas
affiliates. Licence income generated in this way isnaportant source of income for
UK record companies and makes a significant contributotiné country's invisible
earnings (Towse 2001 p. 122)

1.3.2 Artists

Artists involved in the recorded music industry comprisettadlse individuals who
compose material or who perform as recording artistswbo carry out both
activities. Recording artists often write their owraterial, particularly so far as
contemporary popular music is concerned. There are dsgexnumber of musicians
who are contracted for particular recordings and whe known as ‘session
musicians'. (Sand, 2003)

1.3.3 The music publishing companies

The printing and selling of sheet music is now only a \v@nall part of a music
publisher's activities. Music publishers today play an imporiale in developing the
careers of writers (both composers and lyricists), ptomg those writers' works, and
administering and collecting income from exploitatidntlze rights in those works.
Most record companies, whether majors or independerage fan associated
publishing arm. In the case of the majors, these are gednadependently. (MMC
2004)

1.3.4 Studios and others involved in the recording process

Those who run studios where material is recorded, musichtechnical equipment
suppliers, producers and sound engineers are all an infegtabf the process of
making a recording.
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1.3.5 Manufacturers

The manufacturing of records is carried out both by indégenmanufacturers and
by companies which are vertically integrated into the majoltinational record
company groups. While the manufacturing arms of the majaisly manufacture
only for their own group requirements, the independent raghufers serve both
independent record companies and the majors, particulariy wWiee latter require

extra production capacity.

1.3.6 Distributors

The major record companies each operate centraliz&thdi®on systems in the UK,
serving both theiown record labels and third parties. The recorded musikethalso
supports independent distributors who eosely tied both to the independent record
companies and to the smaller, independent retailers. eAdlels (such as
Entertainment UK Ltd (EUK) and TBD) also play an impattrole in this market.

1.3.7 Promoters

Promoters of live performances organize venues, cohedist and support services.
Live performances play an important part in the markdiinthe record companies of

individual groups and artists.

1.3.8 Retallers

Music retailing can be divided into a number of categoneshe UK market:

specialist music chains, such as HMV, Our Price and Wirgon-specialist chains,
such as W H Smith and Woolworths; and independent spegiaidter small chains
or single outlets. "Non-traditional' outlets such as supekets, petrol stations and
convenience stores also sell a limited selection adrd=sc The direct mail selling of

sound recordings has increased in importance in recers yea
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1.3.9 Ancillary activities

There are a number of other organizations and actiwitiesh are important to the
functioning of the music industry. These include:

- radio stations, clubs, pubs and discos, which playrdscand generate revenues for
composers, performers and record companies in the forayalties;

- trade organizations-there are a large number involvetheén music industry,
including the British Phonographic Industry Ltd (BPI), whickpnesents record
companies and manufacturers, and the British AssociatiorRecord Dealers
(BARD), which represents retailers;

- the Musicians' Union, which represents many performers;

- collective licensing bodies-these represent copyrigiitiers in negotiations with
licensees over royalty payments and undertake the coheatid distribution of these
payments.

- the music press; and

- a large miscellaneous services and support sector inclladingrs, accountants,
managers, graphic designers, public relations companies aedtisidg agencies.
(MMC 1994)

1.3.10 UK music scene

“Since the emergence of The Beatles in the early 1960s, music ongirfiedm UK
songwriters and performers has secured a share of world musies sal
disproportionately larger than would be expected given the size of themdsket.
The breadth and diversity of UK artists continues to be reflectéueisupply of UK
repertoire to the global music market. For although sales to UK consuazeount

for only 7 per cent of the world total, it is estimated by the BRL a larger
proportion of world sales, about 18 per cent, are from recordings involving UK
artists.

UK record companies regard the international exploitation and success of thei
recordings as of fundamental importance, believing that many of them woubé not
profitable on the basis of domestic sales of their repertoire alone.UKenusic

industry has over the past 30 years been a significant source of eguoimhgs and
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contributed to the country's balance of payments. Income to the UK frdioeih&ng
of recordings overseas exceeds £400 million per ann(iV1C1994)

A further characteristic of the UK music scene isditgersity. Although there is no
universally accepted categorization, the BPI analysescnsases into the following
categories: classical, country/folk, jazz, pop, rockjceésoul/reggae, middle-of-the-
road (MOR) and other. However, the music scene is evere diverse than this
analysis would suggest, including punk, rap, heavy metal;lexide, techno-rave,
grunge and swing-beat; and new genres are constantly egergccordingly,
musical styles are not readily categorized. (MMC 1994)

Of the generally accepted categories mentioned above, mbpoak taken together
accounted for nearly 60 per cent of aloum sales in 1992siCé& music accounted
for a little over 9 per cent. The record companies regoiccelerating trend towards
fragmentation of musical genres and taste and an imdaase at which styles of
music and individual releases become popular with consuarmasthen decline.
(MMC 1994)

Certain artists and songs, however, can remain pofarlanany years, for example
Cliff Richard or The Beatles. Classical music ha®wyeg a growth in popularity in
recent years. In 1982 classical music accounted for onlges.2ent of all aloums, as
measured by the BPI. In 1990 this peaked at 11.1 per cent, bbgdtieel popularity
of such recordings d@dessun Dormaerformed by Pavarotti and used as the theme
tune for the 1990 World Cup on BBC television, but has siattenf back to 9.2 per
cent in 1992. It is the changing taste of consumers wdrighs the relative popularity
of different types of music and this in turn has dictatesl wider range of music
offered by record companies. Demographic trends have Hiésdeal the demand for
recorded music, particularly in terms of the volume gme of music purchased by
an ageing population, while younger consumers have begmreasingly attracted

by alternative entertainment such as videos and computesgéMC 1994)

1.3.11 Concluding remarks

The UK has a large and internationally important readbrdasic industry. The retalil

value of sales in the UK amounts to over £1 billion peruan and UK employment
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associated with the industry exceeds 48,000. In addition, rthestry earns
considerable income from licensing its recordings oversghs. structure of the
industry is complex and diverse, involving many activitiesnfitbe creative work of
songwriters and artists to the manufacturing, distrsutand promotion of the
finished records.

The recorded music industry is both complex and diversayimg out many
interconnected activities from the creation and produdatfooriginal pieces of music
and the manufacture and distribution of recordings éditfal sale to consumers. The
most important participants in the industry include the neécoompanies, the
composers, the artists, the publishing companies, all ihdsaduals and companies
involved in the creation of sound recordings and the metaders.
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2. The optimal length of Copyright and performers’ rights.
2.1. The optimal length of Copyright

The economic researches on optimal copyright lengéh kmsed mostly on the
interaction of two opposing economic effects: inoeegito create and monopoly
underutilization. While it is generally agreed that these effects are important,
there is disagreement among economists concerningrgthlof copyright protection
that affects an optimal balance between these eff@gfore the 1998 CTEA act, the
duration of copyright protection in the US was sevdivy-years for works for hire
and fifty years after the author’s death for works produicelividually. The act
extended the duration of copyright protection an additibmahty years for each type
of work. (Posner, 2005)

In theiramicus curiaebrief to the Supreme Court of the United States, Akerlof
et al. (2002) question the economic rationale behind tHeACTThey argue that the
economic incentives from the CTEAs extension of cmyby protection are not
significant enough. In particular, in their analysisegxling copyright duration from
seventy-five to ninety-five years creates an additi@oeahpensation of 0.47% under
an assumed discount rate of seven percent. The auhgus that such a small
increase in compensation may not have a significantdmpa the supply of new
works. Akerlof et al. also argue that the retroactieesion makes the CTEA even
more problematic. Welfare-enhancing benefits of retre@aextensions are not clear
since there is no effect on works that have alreaslynbcreated. A retroactive
extension might in theory increase the supply of nevwks/drcreators believe that the
duration of copyright protection would be extended in tneré. But the authors
argue that the impact of these expectations on compemsativery small as well
because there is uncertainty concerning future extensibogsthermore, retroactive
copyright extensions increase the costs to currentoceeaf derivative works.

Liebowitz and Margolis (2005) study a sample of books puddisin the
1920s and show that forty-one percent of all books angfifir percent of best
sellers remained in print after fifty-eight years. yt@nphasize that if the supply of

new works was very elastic under the copyright tampace before the act, then the
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act could have increased the number of creative workdasiiadly, and thus have
had a positive effect on social welfare. The autlatss argue that many works have
relatively short lives and these works are of low camal value. On the other
hand, the works with longer lives have higher commerealue and might be
sensitive to changes in copyright duration. Liebovatd Margolis suggest that
further empirical analysis is necessary before drawamy firm conclusions
concerning the welfare effects of the CTEA.

Arguments that the CTEA can be rationalized because tare benefits from
copyright ownership in addition to the provision of inceesi needed for the initial
creation of a work are provided by Landes and Posner (200®y. eXxample,
ownership might preclude the possibility of misuse of pyoghted work. Also, a
creation in the public domain may be overused, whereasrswip of the work deters
“overgrazing” by providing incentives for the copyright owte prevent a premature
decline in the commercial value of the work. They alsggest that even retroactive
copyright extensions can be beneficial since ownergoglyrighted works incur
maintenance costs and, make additional investmentsettretnce the value of the
original work. They also state that indefinitely-reradle copyright protection can
improve upon the current system of fixed-length copyrighbtection. They
conducted an empirical analysis of copyrights and relsefwa the last one-hundred
years, and find that the average life expectancy forragmg is about fifteen years
and that copyright renewals are sensitive to registrdéies. They suggest that under
renewal fees somewhat higher than present registri@gs) only a few works — those
for which there are substantial social benefits ofhenship — would be renewed for a
long period of time. The rest of the works would ember public domain soon after

the works are creatéd.

1 Landes and Posner’s analysis is based on the registfaéi@nd renewal-fee system that is currently
in place. The current initial registration fee is $8@ currently for works initially produced on or after
1964 but before 1978 registration can be renewed after twagityyedars for a fee of $60.
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2.2 Limited copyright duration

So, in general, the reasons offered in support of the pitapothat copyright should
be limited in duration are: (1) tracing costs increaddn the length of copyright
protection; (2) transaction costs may be prohibitive ifatyes of new intellectual
property must obtain licenses to use all the previoudecteahl property they seek to
incorporate; (3) because intellectual property is a public gaoy positive price for
its use will induce both consumers and creators of subseonelectual property to
substitute inputs that cost society more to produce oofal@ver quality, assuming
(realistically however) that copyright holders canpetfectly price discriminate; (4)
because of discounting to present value, incentivese@eintellectual property are
not materially affected by cutting off intellectual pragetghts after many years, just
as those incentives would not be materially affedteduring the limited copyright
term, lucrative new markets for the copyrighted waforeseen when the work was
created, emerged; (5) in any event, retroactive extensib copyright , on the one
hand, can't affect the incentive to create new woskge a retroactive extension
affects only the return on works already in existence. t other hand, the
possibility of obtaining retroactive extensions invited ieking. Landes and Posner
(2003)

Determining the optimal term of copyright protectioques balancing at the margin
the incentive effects of a longer term against the adtnative and access costs,
bearing in mind that the relevant access includes thiature creators of intellectual
property as well as that of consumers of the existinggnty. (See Alonso and Watt,
2003)

Under existing law, when copyright protection beginsrefatively unimportant
because the duration of protection is determined not bysthding point but instead
(except in the case of works for hire) by the death efathor. (This is not the case
of performers’ rights).

Consider now the public-good argument for limiting the durabdéra copyright.

Copyright law permits a writer or publisher or other produfean expressive work
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to charge a price that exceeds marginal cost. To extencopyright term is to
increase the duration of the restriction on output éeavise the producer's revenue.

The discounting of future deadweight costs ceases teutear the question is

whether to extend the term of existing rather than futomyrights, at least existing
copyrights that, unless extended, will soon expire. Suppasgyright that was about
to expire is extended another twenty years. The deigthvcosts will begin to accrue
immediately. (Novos and Waldman, 1984)
The narrow scope of the property right implies the terise of close substitutes,
which increase the elasticity of demand for the copyeid work. In the simple case
of a linear demand curve and constant marginal cost, dégmdweight loss of
monopoly is one-half the amount by which the monopolistenue exceeds his cost;
the higher the elasticity of demand, the smaller thedant.

If valuable works are withheld from the public domain beeaie copyright
term has been extended, there may be significantly rfguélic domain works
(weighting number by quality) upon which to draw, which wdtluce competition
with existing copyrightable works.

Extending the copyright term might reduce sociallyesstve product differentiation.
(Watt, 2000)

The conventional economic criticism of the lengthtltd copyright term draws too
sharp a distinction between creation and copying. lfimegine a novel published
many years ago in which copyright has expired, the listve rediscovered and there
is a surge in demand for his novels. Since no publisher estadblish a property right
in them, the incentives of publishers to publish and promwentmight well be

inadequate from a social standpoint. Often the demangadudicular works of in-

tellectual property is unknown before they actuallycheahe market. Some
researchers suppose that an enterprising publisher has @Glyparcent chance of
success with obscure public domain authors. He publishes thes wb five such

authors in order to have one success. In the absencepgfight protection, other
publishers can wait and see which author sells and theg but their own versions
of his works. Publishers who wait avoid the costs ofifail but their free riding on
the market information developed by the first to publistfuces the incentive of any

publisher to search for potentially successful public domeorks. The tendency
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would be for only works of already well known and safédharg whose works were in
the public domain to be published. (See also Varian, 2005)

It was argued that the reason so few classical congpaserecorded and performed
is that it is more costly to produce a musical contmmsthan it is, say, to photograph
a painting. The recording company that discovered and revivedwvtrks of a
forgotten or obscure composer would be risking a substamaunt of money in an
uncertain venture that could be imitated if successfuictMless expense would be
involved in publishing a book or even arranging an exhibitiowarks of a forgotten
or obscure painter. The absence of property rights inntheic of well-known
classical composers may also explain why many differeaording companies record
the same public domain works of Beethoven, Mozart, Baod other well-known
composers. Recording companies differentiate their prolygiromoting the per-
former or artist who has signhed an exclusive contnaitt the company. Because a
recording company can, for example, copyright the Chicagmphony Orchestra's
recording of Mahler's First Symphont,has an incentive to promote that version; it
has little incentive to promote the public domain work nfumknown composer,
since it could not appropriate the benefits of its proomat efforts, as distinct from
benefits that might accrue from a recorded performafdbe unknown composer's
work by a popular performer. (Landes and Posner 2003)

Consider also the effect on the recording of a comfmséscure works when his
copyrights expire. Upon the expiration of Puccini'syecats, the rate at which his
obscure works were recorded fell relative to recordingthe best-known works,
since an investment in creating a demand for the obscarkswvould be more
difficult to recoup once the works were no longer uratgryright.

These examples show that a case against a defingelitmt for copyrights can be
grounded in the traditional incentive-based argument fopeaty rights, though with
a new twist. The new twist is recognition that theechéo invest in intellectual
property to maximize its value is not necessarily exeaus the initial creation of
the property. Investment may be necessary to maititaivalue of the property and
also to resurrect abandoned or otherwise unexploited ctiedle property. (See
Rappaport, 2002)

But it would not address the case in which intellectual ptgpkat has fallen into the
public domain by abandonment is sought to be revived. Allowingdadreed physical
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property to be withdrawn from the public domain unproblecadlyi implements the
policy that valuable property should in gendsalowned in order to create the correct
incentives for its exploitation. (Posner, 2005)

Consider a record company that develops, promotes, antbulistr new pop records.
Which will be hits and which flops is not knowable in ads@nin the absence of
copyright protection unauthorized copying could drive theepaf the successful re-
cordings down to their cost of manufacture and distiobuand leave nothing for
covering the costs of developing and promoting recordifigsea songs and new
performers. Copyright protection enables the record coynfmearn enough money
on the hits to cover both the costs of the hits aedptibduction and marketing costs
of the many failures. By doing this, copyright indirecfiyevents free riding on
marketing expenditures similar to those incurred to raainnterest in soon-to-expire

copyrighted works.

2.3 Economics of performers’ rights

The economic aim of copyright law is held to be thaifiers an incentive to create
works of art, literature, music and so on, so we magaeably assume that this aim
applies to changes in the law too: the change should iragieyincentive. So, the
first criterion for judging copyright reform should be: do#& stimulate greater
creativity? We must always remember that this is a questi marginal changes to
incentives. The same rationale can be applied to pezfstm performance is a work
in the sense of copyright law and so the same econlogic should apply as a to the
work of an author, that is the exclusive right to cointhe exploitation of the
performance is the incentive to its realization. Hesve the difference is that the
performance, while a work in its own right, cannot épasated from the work being
performed. (see Towse 1999, Towse 2007)

It is logical, that the song can exist without thegem but the singer cannot perform
without a song. On the other hand, it should be notet thee is much more
composed music exist then it can ever be performed. Tiishcentive to perform
very important is highly important, if copyright is #chieve a goal of not only
stimulating the creation of works but also their relaoy and issuing. The song that
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no one is able to hear has little value to artistsl mo value at all to the society.
(Towse 2007)

A feature of many works that can be copied, such as saooddings, is that it can
simultaneously serve both the primary market of saleasers and the secondary
market, in which the product is reused for intermediatargercial purposes or by
private users. (See Towse 2001b)

2.4 Performers’ rights extension

The European Commission is reviewing the length of cghymrotection for sound
recordings in 2007 as part of the review of the body of Comitsneopyright law.
Some members of the UK record industry have called ®sCiimmission to increase
retrospectively the term of copyright from the cutréf years to 95 years. That is,
that the term of protection should be extended for egsiiorks that are already in
copyright as well as future works. This extension would afgply to works that have
fallen out of copyright, but which would still be inmwight if the longer term existed
when they were created (the ‘retroactive’ revival@byright).

Some companies and trade bodies in the UK record indoatry called for the UK
Government to support their submission to the Commisiahcopyright term on
sound recordings should be extended. A number of reasorsagreanced in favour
of extending the term of protection:

(1) parity with other countries; in the USA, sound reloogs are protected for 95
years. In Australia and Brazil the term of protect®0 years;

(2) fairness; currently composers have copyright protedbo life plus 70 years,20
whereas performers and producers only have rights for 50. y@ach a disparity is
unfair;

(3) extension of term would increase the incentives tosinye new music; the
‘incentives argument’ claims that increasing term wouldarage more investment,
as there would be longer to recoup any initial outlay;

(4) extension of term would increase number of workslaa; copyright provides
incentives for rights holders to make works availablehie public as it gives rights
holders a financial incentive to keep work commerciallgilable; and
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(5) maintain the positive trade balance; the UK has>daremely successful music
industry. The UK industry has between a 10 per cent and 16gmrshare of the
global market.22 In 2004, the UK sector showed a trade surpl8304 million,

earning £238.9 million in export incomes.

Copyright can be viewed as a ‘contract’ between sigiwners and society for the
purpose of incentivising creativity. As MacCauley argued in 18#1s “good that
authors should be remunerated; and the least exceptiomaplef remunerating them
is by a monopoly. Yet monopoly is an evil. For the sakthe good we must submit
to the evil; but the evil ought not to last a day loritpan is necessary for the purpose
of securing the good”. If the exclusive right granted byycight (or indeed any other
form of IP right) lasts longer than it needs to, wassary costs will be imposed on
consumers. (See Gowers Review of IP 2006)

Economic evidence indicates that the length of proteationdpyright works already
far exceeds the incentives required to invest in nevksvddoldrin and Levine 2005
estimate that the optimal length of copyright isnadst seven years. Posner and
Landes 2003 eminent legal economists in the field, argudh@aixtra incentives to
create as a result of term extension are likely todyg small beyond a term of 25
years. (CIPIL report 2006)

In theory, artists would receive payment for an inadaseriod of time. The PWC
report indicates that performers obtain 50 per cent of @udgirformance income.
However, the amount that performers receive from ClBss& set by a “greater
variety of contractual arrangements between artisdisracord companies than ever
before”. But, the ‘advance’ that creators receive igmained by contract and bands
have to pay back the record company for initial investimEighty per cent of albums
never recoup costs and so no royalties are paid tordaor. On average creators
receive a very low percentage of royalties from rérwys. If the purpose of extension
is to increase revenue to artists, given the low bemof recordings still making
money 50 years after release, it seems that a mosgkestarting point would be to
review the contractual arrangements for the percentagsss areceive. (Gowers
Review 2006)

The length of term of protection on sound recordings amfbymeance rights is not
the only source of revenue. Performers receive pecubmmgfits beyond the return
on the sale of their creations, by using celebrityustéd make money. For example,
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performers may choose to appear in advertising campaign® aell branded
merchandise, and the value that they bring to the asimgr campaign is derived

from their creative works.

Investment decisions are typically based on the expeasaof future returns.
Therefore, in order for the incentive argument to haldmust be shown that
prospective extension of copyright term for sound reogsd would increase the
incentives for record companies to invest in new acts.

In an amicus brief to the Supreme Court in the challengthe Copyright Term
Extension Act, seventeen economists, including five llétrize winners, estimate
that extension for new works creates at most 1 pet ealue for a twenty year
prospective extension and they conclude therefore thengmn of term has
negligible effect on investment decisiorfgldred v. Ashcrof003) The incentives
argument is sometimes applied to artists as well asdord companies. That is, if
musicians were to receive royalties for an additionabpenf time, they would have
more incentives to make music. This seems highly unlikelgrgthere are a large
number of bands already creating music without any hopdin&ncial return.

Evidence suggests that most sound recordings sell inthgetes after release, and
only a very small percentage continue to generate iacboth from sales and royalty
payments, for the entire duration of copyright. Befoezoming a signatory to the
Berne Convention the USA operated a system where ctpyrag to be applied for
and renewed. Between 1923 and 1942, there were approximately 3,356p909ht
registrations. Approximately 13 per cent of these werewed. If current law had
applied between 1923 and 1942, 3.35 million works would have beekebldo
protect 77,000 commercially viable works. In a system wlakevorks receive
protection for the maximum term, the vast majoritywairks remain in copyright
despite not being economically viable for the rightidéio The majority of income
for sound recordings and books are generated within thefdins years of issue.
Extension would impact on all recordings. It would keepksan copyright even
when they are not generating any income for rights osvngost rights holders
reissue recent works while largely ignoring earlier imu®f the sound recordings
published between 1890 and 1964, an average of 14 per cent hadidaedrby the
copyright owner, and 22 per cent by other parties. ThedisteEs suggest that the
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costs of renewing copyright or reissuing copyrighted natare greater than the
potential private return, but that these works may have ewgdsocial and cultural
value. (Gowers Review 2006)

If works are protected for a longer period of time, follow creators in the future
would have to negotiate licences to use the work durisigetktended period. This has
two potential implications: first, the estates andef performers would potentially
be able to block usage rights, which may affect futuretigengaand innovation; and
second, this would make tracing rights holders morecditfi Thus extending term
may have negative implications for all creators.

Evidence suggests that works that are protected by copwighiess available and
more expensive than works in the public domain. A study by IPeald looked at the
price and availability of ‘durable books’ — titles which aiet their cultural and
economic value and continue to sell many copies. Unolgyright, these books are
more expensive than those durable books that have passethenpublic domain.
Further study shows that works that are protected by gpyare less available than
those works in the public domain. (PPL 2006)

The argument that the balance of trade would improve ubtdble. The term of
protection depends on where a recording is played, not orevithevas produced,;

therefore term extension would only be beneficial to baéance of trade if UK

copyright owners were able to benefit from longer seimmother countries. However,
most countries outside Europe, including the largest fongigrkets for international
repertoire — the US and Australia — do not apply a ‘comparef terms’ to the

protection granted to sound recordings. This means thatrtheoterotection offered

in a foreign country is not dependent on the countmyrigin of the sound recording.
UK copyright owners already benefit from the longerm offered in the USA and
Australia where royalties are collected from thosentoes. The UK is a substantial
importer of sound recordings, and therefore the extvantge from international
sound recordings sold would be remitted overseas. (Gdvexisw 2006)

Increasing the length of sound term increases the leofjtme during which
royalties accrue. Once copyright in a sound recordirtg,emo royalties are due for
that recording, and fewer licences are required to plaget songs (copyright in the
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composition would continue, and therefore would contitmieequire a licence). In
2005 PPL collected £86.5 million from venues, premises anddtasters to
remunerate rights holders.44 The majority of this wadlected from UK
organisations and broadcasters. Because the cost ateheds reflects the royalties
payable on the copyrights, as those copyrights exgaréhe cost of the licences will
fall. Term extension would keep the cost of sound recgrdizences higher for
longer. Extension would increase costs for all busasge#zat play music, for example
hairdressers, old people’s homes, local radio andnieteservice providers. The
impact of extension would therefore be felt throughbateconomy.

Gowers Review suggests that extending the term of pimteior sound recordings or
performers’ rights prospectively would not increase itteentives to invest, would
not increase the number of works created or made bigiland would negatively
impact upon consumers and industry. Furthermore, by inogeasie period of
protection, future creators would have to wait an addititeradth of time to build
upon past works to create new products and those wishingyvitee rprotected but
forgotten material would be unable to do so for a longeogef time. The CIPIL
report indicates that the overall impact of term extansn welfare would be a net
loss in present value terms of 7.8 per cent of curramntes, approximately £155
million.

The principal argument that is put forward to increase soermd retrospectively is
that many recordings from the 1950s are beginning to tallod copyright and that
this will lead to a loss of revenue, therefore impactingthe incentives to invest in
newer artists. As discussed earlier, investment id@sisare made on the basis of
expected future returns rather than those already recel@thermore, if music
companies have access to capital markets future investieeistons will be entirely
unaffected by the length of protection of current works.

If recording companies receive increased revenue froraxéamsion of copyright
term, that revenue must come from somewhere. The RAN@t performs an analysis
of the price differential of sound recordings in and otitcopyright. The report
concludes that there is no statistically significarffecence between the average
prices of recordings that are protected by copyrightiariie public domain. PWC
contend that if prices do not change between worksdroahof copyright, then term
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extension will have no impact on consumers. Instead shiggest that those who
make public domain recordings will benefit at the expeoteéhe former rights
holders.

2.5 Concluding remarks

However, it should be noted that there are problems th& data, such as the small
sample size. Many public domain recordings may not beladle in the large
retailers where the data was sourced. They also hateas there are not a large
number of popular recordings currently in the public domalative to the number
of recordings that will enter the public domain in theming years, there is no
certainty that this observed trend will continue. As soustbrdings of enduring
popularity enter the public domain, economic theory suggd#sts competition
between many release companies will drive down the puaseas has occurred in the
public domain book market for classic literature. Therefdhe Gowers Review
believes that most of the increased revenue from géatemnsion would come directly
from consumers who would pay higher prices for longérethat a low number of
sound recordings or performances retain any commerciaé yaeyond 50 years,
extending term to all these would lock up the majorityredordings that are not
generating income, rendering them unavailable for consued future creators.
(Gowers Review 2006)
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3. “Aview from the inside”

In this chapter | am focusing on certain groups of music ingp$yers: small record
companies, performing artists and organizations that usedestamaterials for

professional purposes. | tried to make my focus group®a®mgeneous as possible.

“It should not be forgotten that focus groups do not allow researchers &sure
different responses and then generalize these to a larger population, bat tat
explore how selected groups of individuals define, talk about account fen giv
issues”(Seale, 2004, p.200).

3.1.1 Small record labels

This section shows what small record labels think abimeitoptimal duration of
performers’ rights. Small record labels produce all kinfisecorded music. At the
same time, somehow, they tend to share the marketwaijbr record labels.

Mike Batt the Chairman of Dramatico Entertainment Ltd , “a small but successful
entertainment company whose most instantly recognisable activitymarssgement
and record label proprietors marketing and promoting the work of 21 year rgesi
Katie Melua, Britain’s biggest selling female artist for the pasi years. Last year,
the label despite having only eight employees, managed to come ninth on the
Billboard magazine chart of record label market share in the UK. Thepaowis
active and successful to various degrees throughout the world but partcsiizong

in Europe, where Ms. Melua has achieved number one of top three plagihdsoth
her albums in most continental European countri¢g25ponse from Mike Batt to the
Gowers Review 2006). Points of reference for Mike Batlughe production writing
and singing all of the Wombles records in the seventiging and producing Bright
Eyes for Art Garfunkel and writing and producing for sucksas Steeleye Span,
Elkie Brookes, David Essex, Cliff Richard, Vanessa Mad mmre recently, Ms
Melua. He is also active in the classical genre, havingnged for and conducted
many of the major Symphony Orchestras. He had servedhenboard of the
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Performing Right Society for many years in the pasi,anrently sits on the board of
the British Phonographic Industry and the IFPI (Europezard.

The subject of copyright term for sound recordings, metbing Mike Batt has strong
feelings about for many years. His ‘aware that this is a subject about which many
things will inevitably have been saidtesponse from Mike Batt to the Gowers
Review 2006).He points out that if a copyright extension is notrdsult of current
efforts, he would relocate both his copyright-owningitgrand the execution of all
his recordings to the United States or other more copyfigimdly territory.

He does realise that the Public Domain exists so thatameall enjoy our
cultural heritage without having to pay for it. Neverthelddike Batt argues thatf*
one builds a beautiful house - should it fall automatically into the owneodhilpe
National Trust fifty years after it is built, causing the evictminthe now elderly
person who built it?”(response from Mike Batt to the Gowers Review 2006).The
responders’ opening position (although he realises thatuntenably idealistic) is
that copyright should never expire. Property is propentgiether intellectual or
physical. He can see no reason why it should not repraitected forever by law,
unless it is gifted to the Public Domain in the will &f dreator or by his or her estate.

“This is not just a matter of finance; it is also a matter of proterthe
integrity of the work. Under the 1988 Copyright Act (and its 1956 predagatss
possible to prevent others from changing the words, tune or arrangement of a
copyright work.” (response from Mike Batt to the Gowers Review 2006).Mike Ba
says that when copyright expires, we can all jum@uoah plunder the work, like so
many hyenas tearing apart a carcass. He supposes tlagrarigument that new art
can grow from old, and indeed this does happen. He wouldtdikéhink that
sometimes he has created something of worth by adapting i& Palohain work, -
but the nature of copyright is that it is delicate #mat its preservation and protection
is not just a financial matter.
“Should the protection on sound recordings be extended or not, and if yes - by how
much? Sometimes quite big record companies tend to sit on recordings amd allo
them to languish in their vaults rather than issue thereSponse from Mike Batt to
the Gowers Review 2006). This does happen, and has beertea afaénormous

frustration for Mike Batt personally as an artist.
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“The idea that there should be reversion with a renewal opportunity omhere is

an undertaking to release or exploit the work seems to miss the thainthese
matters could be and should be negotiated between management for the artist and the
record company or producer/owner at the time of the recording, pegetiated
during the term of its exploitation. The suggestion “to use or to lois@cttually a
very good idea as an arrangement to protect artists from record consparie
sometimes even deliberately keep an artist’'s records offntheket either as a
disciplinary act against the artist, or purely to prevent others freteasing the
product into the same marketplace in case it is successful and sherdaord
company looks foolish. Large

companies often make the rules because they have historically had huge imggotiat
power, and some of them have not always in the past favoured the smtHréise
artist. Some record company chiefs are pragmatic, charming and sympaihetic
artists' problems and wishes, but others can be arrogant and obstructiveusetw
their power, just as can heads of Hollywood studios or other powerful odie
possibly even including Government departments! Disagreement bepaesss
within an industry does not degrade the value of the principle that dheeasdustry,

- in this case, copyright.{response from Mike Batt to the Gowers Review 2006).

The suggestion of Mike Batt is simple. Copyright inarglings should be

extended. It is not for government to settle disputesdet the creator and the owner
if these are two separate entities. He fully suppodsattempt to insert an obligation
that copyright should be exploited and promoted, but récard company or other
producer or owner fails to do so, the copyright shouldbadk into the hands of the
artist rather than into the Public Domain.
Mike Batt also provided an example: he has a friend Brdekeh, a founder member
and guitarist of the group The Shadows. Like many artfstésageneration, his early
recordings do not earn him a fortune but they provide hirh 8aime comfort for his
approaching old age. In two years time they fall out @lyoght and he will have no
further right to receive royalties from those recogdi, just at the time he will most
need them.

According to Mike Batt this flies in the face of mblagic. “It contradicts the
ethic that created the law protecting song and composition copyright untilaf8 ye
after the death of the composer or lyricist. That period of time dessgned (as
recently extended from 50 years to bring us into line with other deghtso that at
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least the immediate first generation of descendants of a deceased epsgosnjoy
the income created for them by their parent. In the “house” analogy, dwdy t
composer’s grandchildren will be evicted from the house but the hitistelf will be
evicted as he reaches his seventies, if indeed he made the mgsardihis teens or
twenties”. (response from Mike Batt to the Gowers Review 2006).h&srésponder
said, he represents Katie Melua. They made her fiosirawhen she was eighteen
years old. Under the current law, when she is sixti#tegie will lose all right to
receive anything from her work as an artist in relat@the recording. It initially sold
three million copies Worldwide, and one might deduee sihe did very well from it
and that that should be the end of the matter. Fir$idy responder argues that
“substantial marketing costs diminish enormously the profit (or exacethat®ss)
imagined by many uninformed observers. It can take years with somelingsor
particularly the braver, higher risk catalogue investments typicaladsical and jazz
recordings, - even to recoup the cost of recording, never mind nmgyRefresponse
from Mike Batt to the Gowers Review 2006). Mike Batt egeres so far as to say
that ‘the majority probably never recoup. These recordings have to be subsualised f
years by the profitable ones, or at least their losses atoned filieliypore successful
ones. The onset of new technology is already placing into the hands of dhieecre
artist the ability to bypass and therefore in many cases seveyelbramp the
bargaining power of major record companies. The fact that in the past the big
companies (in a free market) have always had the upper hand is no longénisgme
we should waste time on now. It is irrelevant. This is the begirofintge age of
artist-power.” (response from Mike Batt to the Gowers Review 2006). Mik&<B
own small company has been one of a handful of attistcompanies who have
completely bypassed the major record companies who formedresented an
obstacle to our reaching an audience we knew existeapbut which they disagreed
or didn’t care. These days an artist can go around,avender the record companies
and even the media.

Mike Batt suggests to focus not on any internal wranpgéte/een artists, big record
companies, independent companies and/or other parties, bely m@ranswer the
guestion - is it right and equitable that a creator shbeldleprived of the right to
prevent others from defiling his work, and the right taheativing from it during his

lifetime?
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Bernard Taylor from Flare Records is an independent COproducer

Says that he isvery much disturbed by the mooted proposal to extend the UK's
period of copyright on recorded music from 50 years to 95, as is being taillbg
major record companies and certain musicians who feel they have tmuoke.”
(response to the Gowers Review from Flare Records 20@6¢ iEopyright period is
extended, the cost to thousands of music-lovers, and ,smdkpendent CD
producers, such as Bernard Taylor himself, will be devagtatihrough the present
cut-off time of 50 years, Bernard Taylor and the exishiagdful of other small CD
companies are able to release long forgotten recordsupotm half a century earlier.
“I have no interest whatsoever in any of the music that is the basome of the
voiced concerns. Sir Cliff Richard can rest easfrésponse to the Gowers Review
from Flare Records 2006). Bernard Taylor says thatsheuld not be lining up to
release Livin' Doll, or anything remotely like it - though he shdhilck that such past
hits have in any case been milked almost to extinction. In the ghmalmber of CDs
(approximately 30) that Flare Records have produced over the pasydans, he
dealt only with what is classed as ‘nostalgia’, and in doing so have madalaeail
vintage recordings from such past musicians and singers as Dinah Slang,
Martin, Vaughn Monroe, The King Sisters, Beryl Davis, Dennis Dagt, @host of
whom are long dead, and some of whom were more or less forgaftespbnse to
the Gowers Review from Flare Records 2006).

Bernard Taylor argues that it must be made clear tlatrdjor record companies
themselves have no interest in bringing out such matkaat their archives and
issuing it on CD - and it is equally clear that theyehaw intention of doing so. Their
few token efforts in that direction quickly founderetem it was discovered how low
the returns were. Further, they have no real intemdgtensing their material to small
companies — as Bernard Taylor discovered at first-hamhspproaching several of
them at different times. One company did not even rétisrphone calls.

Bernard Taylor is not in this little business to makefbrsune - as his sales figures
will show (some releases have sold fewer than 300)pbiubf a love for the whole
operation, finding the old, rare records (mostly 78s)efadly restoring them,
researching their histories and trying to present theranaattractive package, for
those buyers for whom such music has the greatest appéad law is changed,
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according to Bernard Taylor it will have dynamic and disass effects. For one thing

it will see the end of numerous jobs in this vitalditthdustry. The small independent
producers will all at once go out of business, as likewagll the very small
companies that manufacture the finished CDs. The sgtci&iops that deal in
nostalgia will of course close, small record compawiishave nothing at all to offer

of this music ever more.

“This will, without doubt, be a major loss, but what will be absolutedgit is that
we shall lose a great part of the musical heritagéis cannot be stressed too
strongly. Theroyalties from Sir Cliff's Livin’ Doll will be safe, as WiAcker's
Stranger on the Shore, bilitese will account for a mere fraction. Without the product
of 'nostalgia’ coming from themall independent companies, 98 per cent of the
records made over the past 95 years will be lost forever. The reotyrdings
available to us will be those made prior to about 19There will be nothing else,
other than the occasional, prosaic sop to our golden age, in the shape of Frank
Sinatra singing Come Fly With Me and Glenn Miller playing In the Mood, these
were the only songs of the time, and they the only musicians. Byé¢hiné proposed
95 years are up, will there be anyone in the Western world who isadne names
of George Gershwin, Cole Porter, Irving Berlin, Jerome Kerm? that their music
had such interpreters as Dick Haymes, Margaret Whiting, Bing Crosby?

Small CD producers set up our companies in the belief that they aferevghin the
law, and enjoyed their fascinating, time-consuming jofs€sponse to the Gowers
Review from Flare Records 2006)\ow, according to Bernard Taylor, it appears that
the rug might be pulled from under them. If so, it witlt be a case of losing out on
the royalties of a few Golden Oldie rock hits - as@iff and others are terrified of
doing - but of losing the whole careers. Sadly, howewerare up against prominent
names in the music world (who, Bernard Taylor is shage far more to fear from the

present fashion for downloading music from the internet).

Rex Strother, the owner ofLowlights Publishing lives in the US

He has bought music from England reissue companies analdmabkelped compile
reissue releases with the Jasmine label. He saybeldtesn’t make money at this (a
small amount), but it is merely a hobby. His specisltio contact the artist being re-
released, if they are still alive, many are in thete [d0s and early 80s, and are still
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sharp and interesting people, glad to help. Rex Strotlganbwith his own aunts
(who performed as the Bell Sisters), on the RCA labdl952-1953 and had three or
four chart hits. RCA has forgotten them and of coursenail sell back the master
recordings to the artist either. Rex Strother saysitladitwas gathering dust; until he
met the folks at Jasmine, who did a lovely job restpithe vinyl and making it
available on a CD. He gets a lot of fan letters, Whie passes on to his aunts, from
those who buy the CD and are so glad to hear this ragsin, and to hear MORE of
the Bell Sisters than they ever did — some of the mosier released, some of it
unreleased for 50 years.

He interviewed a dozen neglected pop stars (folks witllozen charting hits in the
late 40s and 50s; names of Richard Hayes, Toni ArdenerEigarton, Karen
Chandler, to name a few) who are thrilled someonesaameugh about their music to
make it available. They don't worry about their "cut." Because their own U.S. labels
have long since forgotten them, except for occasionally dropping their toptbita
"Best of" collection. Often, their record contracts reflect no Waythem to receive
royalties for these sales - as re-licensing and reissuing was @aepssvision of the
day.

Thanks the U.K. and other European labels, some great music and a bigopiece
musical heritage is retained. That a U.K. label can put out a 50 track 2&€Z[Dcan
really help fans realize the scope of an artist career. There &eevavho lose funds
because of the sound recording licensing fees, but Rex Strother isrtah ¢hat
90%+ of the artists represented by reissue labels are negleceptten or under-
represented by their labelg."The response to the Gowers Review from Lowlights
Publishing2006)

What Rex Strother would really like to see, if a copyrigextension must be
considered, is an "orphaned work" clause. If a labeMarer hasn't made a recording
commercially available for, say, 20 to 25 years; thehatugl be fair game. They are
failing to exploit their own catalogue effectively "lang the vault" on music that
may not make them the mega profits they want to sethid digital age, it's almost
unbelievable that nearly every song in a back catalogueaigmlable for quick and
easy legal download.

Rex Strothers’ suggestion is to extend the term of protecti
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Ned Newitt from Mellotone Recordsstates thatif the copyright period of musical
performances is extended, Mellotone Records will go out of busiMed®tone
Records was established to re-issue records of hot dance bands and hasmaléery
catalogue of CDs which cater for the interests of enthusiasts alltio@evorld.

The kind of sums required to license recordings would make it itbf@ésr the
record label to produce any further CDs. Yet the big companies havalllogerest

in re-issuing their own recordings from this period and have no inténesteeting
the needs of the niche market that Mellotone Records serves. HEmsi@x of
copyright would make these vintage recordings even harder to obtain.

The proposal to extend of copyright to 70 years or life plus seventywilanserely
benefit the big companies and not the performers. Musicians have beengavoeg
by record companies over the year3he response to the Gowers Review from
Mellotone Records 2006). Ned Newitts’ father was one soulsicians who
performed for a flat fee prior to 1939 and in consequeneavest no royalties on the
few records that were reissued in the 1970s.

“A fair situation would be that there should be no copyright on sound recordings
made prior to 1956 (50 years). On recordings made subsequently, the record
company would retain copyright until the death of the artist subject to:

a) the company paying appropriate royalties to the performer(s)

b) the company keeping the recording in their catalogue

If either of the two conditions above are not met, then copyright showdd tevthe
performer for the rest of his/her life.”The response to the Gowers Review from
Mellotone Records 2006).

Ned Newitt argues that he understood that the purposesatthew was to enable
innovation. However, he fails to see how the extemtlire current copyright in sound
recordings period back from 1956 to 1936 serves this purpose.

Rod Stradling from Musical Traditions Records

Rod Stradling thinks thatif‘the 95 years copyright extension becomes law, and is
applied retrospectively, the only people allowed to reissued rewsdnade in the
past 95 years will be the companies who now own the copyright. Due tplenult
takeovers in the past, these “parent companies” are now giants bkgglRam, EMI,

etc. What chance do we have that they will ever reissue any otdeseordings?
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Their collective track record of reissuing archive recordingshe kast 30 years is
between nil and negligible.

There are two simple reasons for this - firstly, the vast ntgjof the material has no
commercial value whatsoever. Secondly - and this may surprise - tbesel
industry giantsdon't actually have copiesf most of the 50-year-old records whose
copyright they still own! Reason? Because they have no commercial value
whatsoever. Add to that the inevitable losses due to breakages, s)igtkeduring
takeovers. Even the BBC has lost a substantial proportion of its archiVee
response to the Gowers Review from Musical TraditioesoRds 2006).

So, according to Rod Stradlinge are faced with the ridiculous proposal that a huge
multinational should be allowed to own a copyright to something they haadglre
discarded as worthless years ago, for a further 45 years! The cusiteiation is as
follows: small companies, even individuals, spend years collectimgd®and tapes
relating to their own specialist interest which, thanks to moderhniglogy, are now
able to be published on CD for the small audience which values thenat A
inconsiderable part of this CD re-issue programme involves matehath is now
out of copyright, and has not been recently reissued by the copyright oWese
recordings have sold in tiny quantities of typically under 100, just abowdriogv
costs, but enthusiasts will continue to reissue them if allowedits.idfa task which
no commercial company will ever undertake. To leave responsibilithéaeissue of
historically important recordings in the hands of concerns with satelymercial
interests will be fatal. Their track record speaks volumes. Eiasigshave reissued
several thousand professionally remastered CDs so far - the tipeateberg, but
already far more recordings than the majors have between them re-igstrezlpast
60 years.

To make any extension of copyright retrospective will be disastmaknow that the
major labels will not (could not afford to) re-issue the vast mgjaf their archive
material - even if they actually still had any of it. The onfeatfwould be to stop
enthusiasts from publishing it, as they currently do. What we hasentder here is
part of the country’s collective heritage. This decision will datee whether future
generations will thank us for our efforts to preserve a disappearing gfadur
country’s culture, or curse a short-sighted decision which will depthem of that
valuable resource(The response to the Gowers Review from Musical Ticadit
Records 2006).
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Tony Barker is a head of a record company Pierian Records.

Tony Barker wrote a very emotional response. I'm afrhaét tiny change | make in

his text will destroy the impression, and | do not wéig to happen. The following
text — is exactly what Tony Barker wrote about the msiten of protection on sound
recordings.

“The proposed 95 years is way too long. To show how ridiculous this wsuld
mean that we could not reissue any of the many World War One recotditigs
2010-2014. Only EMI would be allowed to reissue World War One Regals, Jumbos
Scalas, Coliseums and Columbias - and they don't have any of them. Ondy Decc
would be allowed to reissue World War. War One Winners - and theyhdwe'tany

of them. We collectors do have them, but we would NOT be alloweidsoe them. A
mere handful of the young men who went to fight in World War Ongtikieith us.

That is how long 95 years is! It is a ludicrously long period to tie uphistory for.
World War Two - Well, we'd only have to wait till 2035-2041 to startissuve
programme of our accumulated Second World War recordings. Oh, that's a shame -
probably won't be here then! And who knows where my records wil rhany
collections have wound up in skips, smashed to smithereens.

A retrospective 95 years — no!

This should not just be about the interests of a few big companies andmfstars.
They are business concerns, and have no interest in reissuing loss-matking ol
recordings just because they are of historical and social significartde.should be
about our heritage and our ability to keep it alive and maintain accessltashould

be about taking a responsible attitude to preserving important historicardegs.

With that as a consideration, there can be no doubt at all that a retrosp®& years
(effectively 96 years, as recordings would not come out of copymgiitthe end of

the 95th year, i e the start of the 96th year) is far, far too long.y&&rs
retrospectively take us perilously close to the start of centiad recording around
1898. As most pre-1904 recordings remain undiscovered, it effectivahsrtiet we

will be able to reissue just what we have rescued from thea6syof recordings
issued between 1904-1910, and a smattering from the years before. Thellres
disappear behind the copyright barrier. Records were expensive, ofterly poor
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distributed and were extremely fragile. They have been through two Wiaid,

home removals, one hundred years of turmoil. We have a precarious hold on what has
survived. There must be a point where these recordings pass frachamdise to
historical documents. Our work is akin to that of archaeologists, unearthie world
portrayed in these early recordings. Surely their finds would not be ssggut for
decades, with further chance of damage and even loss. 95 years wouldysevere
shackle our efforts. It is far too long(The response to the Gowers Review from
Pierian Records 2006).

Adrian Tuddenham is the owner of a small recording companyoppy Records.
He is opposed to a 'blanket' increase. As he consitlanfl,have an adverse effect on
the accessibility of the UK's recorded legacy.

He is opposed to a retrospective increase as it would debious legal precedent by
demanding retrospective payment for something which wasafrélee time of use.
Because of the history of mergers in the gramophone inggsith an increase would
place the IP rights to the majority of this countmgsorded legacy in the ownership
of a single company: E.M.I.

That company has disregarded the majority of its owacggecordings and has
reissued virtually nothing from the legacy recordings it hequired from other
companies. The master recordings of most of the eatlyrdings on 'popular' labels
no longer exist in the company's vaults. The recording stlady books and other
written historical documents for a large proportion etardings made during the
early recording years have been lost to posterittheredestroyed by EMI themselves
or by the companies they acquired.

Adrian Tuddenhamconsiders this demonstrates that there is no general requirement
to extend the period of protection on IP rights on recordings in the Hikhe@owners
of those recordings have no interest in exploiting such general riBt€ontrast,
small independent companies have produced many re-issues of legacy recandings
have done much useful research on the history of recording artistes, cosngnde
recording methods. These companies contribute greatly to the accgssbilhe
UK's recorded legacy and knowledge of recording history in the UK dheo take
British cultural history to a wider audience across the world.
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Poppy Records has developed special techniques for handling and rerecording
historical material and has subsequently put these at the disposal of ti&h Bri
Library National Sound Archive and the Public Records Office, as wethasy
smaller research projects. Without the impetus of commercisstee, few of these
techniques would have been considered worth following-up and the equipment to
perform the sound recovery would not have been b(ithé response to the Gowers
Review from Poppy Records 2006).

Adrian Tuddenham is sure that if this increase in protectiolwgevere to become

law:

“1) Small independent re-issue companies would, with very few excepiefwsrced

to cease trading. If it were applied retrospectively, many ottmepanies would be
bankrupted, as no financial provision has been made for such a change.

2) Much of the national recorded heritage would become inaccessible todlesesar

and consumers across the world. Experience in the USA confirms this.

3) Most of the recorded heritage would become the property of a singtangwith

little or no interest in its preservation or re-issue.

4) Re-issues, which are sometimes the only way in which herdagelings survive

for the future, would cease altogether.

5) Research into better ways of recovering and preserving histacarded sound
would virtually cease through lack of commercial funding.

6) A dangerous precedent would be established which would have disastrous
consequences if it were subsequently applied to historic books, diésighs and
other works of art.”(The response to the Gowers Review from Poppy Records 2006).

Alternative Arrangements suggested by Adrian Tuddenham:

If a recording company or a performer regards a specdfaording or set of
recordings to be worth continuing to exploit after 50rge#here is no objection to
permitting them to extend the period of the rights fat tparticular case. Adrian
Tuddenham also suggests that a moderate fee should be cfuartjes service, on a
title-by-title basis, so as to cover the administettosts and discourage wholesale

abuse of the system.
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Response from the UK Association of Online Publishers

(AOP) States that Whilst the issue of copyright term in sound recordings has
traditionally been a matter for debate within the music recording induiteyway in
which sound recordings are now being used in an increasing number of ways withi
new digital services will have a bearing on a wider range of copyright rewne
sound recordings in the future.

AOP recognises that the European Commission position on tegrotection for
producers of phonograms is currently that it should be 50 yedisr first
publication5. AOP also recognises that the Rome Convention for the pootedti
performers, producers of phonograms and broadcasting organisations lays down only
minimum terms for the protection on rights they refer to.

Since changes to the term of protection on sound recordings and performeisimight
sound recordings will need to be agreed at EU level, AOP suggestheHdK needs

to take a lead in reviewing the evidence for change, bearing in mind battatbe of

the UK recording industry (third largest in the world behind only the dB&Japan)

and the significance of use of the English language in many sound recordings
produced within both the UK and the USA.

In considering whether the current 50 year term of protection on sourddiags

and performers’ rights in sound recordings is appropriate, AOP belidvatsthe
recent extension of copyright term to 95 years for sound recordings roadéd

under the law of the USA cannot be ignored. Whilst the term nowunael USA

law should not dictate policy within the EU, there is concern thatidhger term
within the USA acts to distort the marketplace for those who wishvést in the
making of new sound recordings and other works for hire benefiting frofbtiear

term.

Companies making recordings in the USA will have an advantage if they aroable
qualify for the longer term of protection recognised within the USA, buwitimn the
European Union.

AOP believes that any attempts to link the term of copyright in seaoddings (and
therefore the term of protection for performers’ rights in soundngings) to the life

of a contributor plus a number of years would be inappropriate. Such a change would
work against the increased transparency and reduction of market disttmad@ny
change should address; and create difficulties in assessing the contributose w
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lives are thought significant enough to dictate the term of protectiohersdund
recording to which they contribute.

In view of the above provisions, the recognition of a 70 year terrhdégorbtection of
sound recordings commencing in the same way as currently provided for Edder

law should be considered(The response to the Gowers Review from AOP 2006).

However, consideration might be given to requiringt thasound recording is
available for licensed communication to the public durirglést 20 years of the 70
year term, and if not, provisions along the lines of ¢hosder discussion for orphan
works might be deemed to apply.

3.1.2 Concluding remarks

It should be noted that small producers of phonograms dieawvetone opinion on
performers’ rights protection extension. Some of th&atesthat the term should not
be extended. Others claim that copyright is a propedllike tangible goods, and
there is no reason to treat them differently. Ftais point of view copyrights should
not have an expiration date. They also state thge&6s from the creation of work is
usually the time when performers grow old, thus cannakwwaymore and need the
money that their recordings could bring them the most.

Small record labels are complaining that big record coreggmievent the access
to some recordings rather to issue them. In this tteese should be reversion with a
renewal opportunity, and the copyright should fall badk ithe hands of the artist
rather than into the Public Domain. If copyrights Vol extended then big labels will
still have the power to prevent others from re-isstiggr old recordings — the society
will lose a great part of their musical heritage.

Some propose that if a recording company or a perforngards a specific
recording or set of recordings to be worth continuingxploit after 50 years, there
should be no objection to permitting them to extend th@gef the rights for that
particular case. There is also a suggestion that a atediee should be charged for
this service, on a title-by-title basis, so as to coNer administrative costs and

discourage wholesale abuse of the system.
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One thing can be assumed from the above — the law shoulllow anyone to
prevent others from re-issuing his recordings, if he do¢se-issue them himself.

3.2.1 Performing artists

This section shows the opinions of individual performansl organizations that
represent performers on the extension of performeyistsion sound recordings. A lot
of organizations can represent interests not only of panfgr artists, but also of
authors and record labels. Such organizations are excludadH® section, because
economic and social interests of record companies ahdrautan be different from
those of performers.

Nigel Parker on behalf of Association of United Recording Artists (AURA) states
that “The principal discernible effect of extension of sound recording copywidht
be to compel record companies to pay a proportion of their profits frensdle of
older recordings to contracted featured performers. In addition, a prapouf the
income collected by PPL and equivalent societies will be distriioteédth featured
and non featured performers on older recordings. It should be noted that recordings
from 50 years ago make up a very low percentage of all records splerf@rmed in
public. Though that proportion may be expected to increase somewhat over the
coming years as the “artistic” recordings of the sixties and séegentome into
consideration, it will always be dwarfed by the sales and public pedoce of
current recordings.

Though the payments made to the majority of performers might be rglative
modest, it is precisely those performers who most need an addigenalundred or
few thousand pounds to allow them and their dependants to live a dignified and
comfortable retirement, free from the need to claim state kienefi

The retail price of sound recordings to the consumer will not beeasad
noticeably by the modest copyright royalties payable to performers. 4réater
proportion of the retail price of a recording goes to the taxman, theleetand the
record company, all of whom earn at least as much from the sale apyaight-
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expired recording as form a copyright recording. Only performers lose out
completely.”(The response to the Gowers Review from AURA 2006)

Nigel Parker clams thatopyright-expired recordings and books are not
markedly cheaper than current copyright editions. That iast partly due to the
economies of scale in producing, promoting and distributirgy lénger volumes
typical of current works. In any case, within a veryrshspace of time, on-line
distribution of music is likely to become the norm, ajhe reducing the costs of
marketing and distribution, with the effect that recogdirwhich it is currently
uneconomic to make available will become commercialiyple. The range of music
available to the consumer will greatly increase, anaois¢ will fall.

“Payments by users of copyright works under blanket licences
(which includes the vast majority) will not increase if copyrighextended. The fees
they pay will simply be distributed in a different way, to includeglpesformers and
record companies responsible for older recordings.

The only detrimental effect is likely to be felt by thoserémerd companies
which specialise in the release of out of copyright recordings. Whdse companies
offer a service to consumers, there is no reason to doubt that copywgatowill be
equally able and willing to fulfil that need were sound recording copyrighieto
extended. Any perceived detriment to such companies is greatlyigheddy the
gross injustice of permitting such companies to exploit and profit fraordangs
which they had no hand in making, without compensating the performers whose work
and talent created them.

The release of public domain recordings without payment of performer or
other royalties is the inevitable consequence of expiry of the ghpyarm. Many
performers live out their old age in penury, while companies cash inusicno
which they made no contribution. The only viable solution to this probleseidend
the term of copyright protection, rather than to seek some alteenatmoral” basis
for the payment of performer royalties after the term has expirgdltie response to
the Gowers Review from AURA 2006).

Nigel Parker mentions that it has been argued that ule df any income
from an extension of copyright would be taken by magnfggmers who are already
rich. He realises that there is some truth, but rroefoin that argument. It is no
answer to the plight of the impoverished musician tpoteat he deserves to live on

59



state benefit and die in poverty, simply because ahigily successful performers
are already rich enough. That adds insult to injustice. typieal retired musician,
whether featured or non-featured, has more in commdnawetired factory or call-
centre worker than he does with the tiny minority of supd performers.

“Major earners (including record companies) will be taxed on their income
and the taxation system, not the granting or withholding of copyright, is the
appropriate means to deal with any perceived inequities in earnings. Moye¢bge
music which sells fifty and more years after its release moaype the music that was
most popular when it was released - and in any event it sells in smeler
volumes. So the beneficiaries of extended copyright are not necessas®/ who
earned most during the first 50 years of its life.

The extension of sound recording copyright will take thousands of musicians
off means-tested benefits - and greddlysen the burden on the state. Moreover, the
cost of doing so will be equitably, and invisibly, met by record compamds
consumers who value their recordings, so reducing the need for taxahierstdte
will benefit both from a reduction in benefits paid to poor musicians, and from
increased taxation of the earnings of wealthy musicians and record compdiess
response to the Gowers Review from AURA 2006) .

In summary, Nigel Parker states that the effect of extending soumdrdeng
copyright will be almost imperceptible to the consumeuser of copyright works. Its
principal effect will be to redirect a proportion of exsgt income flows within the
record business away from record companies and towardasrpers.

British Equity Collecting Society (BECS)is the UK’s only collective management
organisation for audiovisual performerst fepresents the interests of its members —
approximately 20,000 actors and other performers - in the negotiation and
administration of performers’ remuneration throughout the European Union
territories. Rights administered via agreements with 11 European tinfiesocieties
include the rental, private copying, cable retransmission and communicatithre t
public rights. Since its incorporation in 1998 BECS has generated in excéss of
million in extra income for performances in British film and tedmn productions.
BECS is a member of AEPOARTIS, an association representing lyirualy audio

and audiovisual collective management organisation in Europe.
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BECS supports an extension of the term of protection of performghgs io 95
years. Extension for performers’ rights is required to addressnitensistencies that
exist both territorially and between different contributors to theatiwve economy.
Copyright duration for authors is currently life plus 70 years compavet the 50
years afforded to performers. Extension of the term would therefweres that
performers’ rights do not lapse significantly before those for the authivecscript.

In spite of their international success, the only secondary revenue that
performers have ever received has been collected by BECS due ¢aistence of
statutory rights in other European countries. Such payments, arising from the
communication to the public and other statutory rights, would continue to contribute
towards the UK'’s creative economy if the duration of performaggits in the
European Union was revised upwards.

Within the context of the European Commission’s current review oritime t
of copyright, BECS urges the Review to recommend harmonisation tor8saygeass
the European Union. This is a necessary condition for international harmonisation
given the 95 year benchmark figure set in the USA. An extension witedd ttee fact
that the commercial value of audio and audio-visual works now easily@dxd&d
years. While this is partly due to digitisation making possible bgtiality copies of
older works, it is also testament to the enduring popularity of and pdéhtand for

classic sound recordings and film and television works.

BECS also believes that the ease and cheapness of digital distributemsystl
prevent any so-called locking-up of protected material.
BECS believes that the extension of term should be coupled with worstat
recognition of a performers’ right to receive ongoing revenue from theiks in the
UK. Otherwise the extension of term will not have a direct ecanloemefit for many
of the elderly and needy performers who helped create this countntigratul
heritage.

In BECS opinion the term should be extended retrospectively witharsimi
provisions to those that applied when the copyright term was extended.
They also highlight the personal impact of an extension. BECS says thatrgaotra
public opinion, British performers only very recently negotiated a ectial
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agreement to receive revenue for the exploitation of feat(iene response to the
Gowers Review from British Equity Collecting Society§BS) 2006).

Equity is a trade union representing 40,000 performers and creatisenpel who
work across the whole spectrum of entertainment. Heisides a range of media and
creative industries covered by the scope of the GowergeResuch as visual
broadcasts, sound recordings and film. The intellectugbgsty framework is an
essential element that supports these creative induiatng ensures investment in the

individual creators, both now and in the future.

“Equity notes that the copyright of performers on recordings made in khand the
European Union is limited to 50 years, whereas sound recording copyright can
continue for 95 years in the USA and for an average of 75 years in most non-EU
countries. As a result of this, UK and EU recording artists can beedancome from

the playing of their recordings during their lifetime. Equity has tleeeeupported
calls for the Government to recognise this as denial of income darigts and to

alter UK and EU copyright laws accordingly.

Equity states that failure to extend the term — and apply this retrivgplgdo existing
works — will have a detrimental impact on performers who have tewetheir
creative energy into developing a body of work capable of providing ongoingtdenef
for them and their families.

While the most high-profile examples of work that would be affday an
extension of the term are in the music industry, there would kesa direct and
positive impact upon the rights of actors and those involved in dramatics.wbile
most obvious example is that of sound recordings which were first a6l years
ago or more, mainly on BBC radio. A programme such as Hancock’s Half Hour,
which was first broadcast between 1954 and 1959, has recently reached this
threshold and has raised issues regarding continued payment, as it is uoretér
licence to BBC7 and provides revenue accordingly.

In addition to these sound recordings, an extension in the period of
protection would have a direct impact on payment for the work of peefsrin
classic film and television programmes. While the actors iretpesductions often
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received nothing more than their engagement fee under contract, thenegisif a
right that subsists in the performance has enabled them to benefitaframge of
statutory sources of revenue, particularly from EU member states.
Films from the Doctor... series, including Doctor in the House (1954) and
Doctor at Sea (1955) are already being affected by the expiration of the vwaim
Doctor at Large (1957) and Doctor in Distress (1963) due to fall out of gtiotein
the next few years. While television programmes can age quicklyectireomic
impact of the term expiring could soon be felt on classic ser@sasi The Avengers
(1961).
Equity believes that it is in the interest of creators from a&ast present to see an
extension to the term of protection, to ensure that there is an approgndtengoing
reward to performers, which is consistent with other areas of agityras well as an
incentive for the next generation. However, it will be vitaityportant to achieve a
framework that ensures that performers actually benefit from thensgh and
receive a fair proportion of the royalties and payments generated byotiiewed
exploitation of their work.
Equity states that it is also in the interests of consumers toeetisat the producers
continue to retain an interest in exploiting a performance or recordingable clear
and efficient availability. Equity is not aware of any evidence thstiater term of
protection would benefit consumers by providing a cheaper or more dieess
product for consumers. In instances where the producers continue to hold the
copyright but the performance falls into the public domain, the producerdysim
make a larger profit and the performers miss out completely. Tpés dff scenario
can occur in film (which applies the copyright applicable to the publicatiditecdry
works), when rights continue to subsist for 70 years after the dsathe last
surviving principal, such as the producer or director.

Therefore Equity believes that copyright on sound recordings and
performers’ rights should be extended in line with that of the publicafion
literary or musical works — to 70 years after the death of theslastiving
producer or featured performer on the recordingThe response to the Gowers
review from Equity — 2006).

lan Anderson, flautist and singer of Jethro Tull says that henas beenfortunate
enough to spend over 40 years doing something that he lowakirg music. Along
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with his band, Jethro Tull, he released over 30 albuntkercourse of the last four
decades and sold over 60 million records. Today, he Etysground 100 concerts a
year and continues to push the boundaries of progressitengoorary music in the
recording studio.

He says that while the sartorial excesses of tights cdpiece have long been
disposed of in charity auctions or forgotten in somedbottirawer of his farmhouse
home in Southwest England, what remains is a lifelorgneibment to music as a
profession. He feels much too young to hang up his hatsdtube. And he expects
he can find the codpiece on E-bay, if he really needs it

However, he is horrified that, along with countlesseotyreat artists and bands of the
60’s and 70’s, Jethro Tull's earliest recordings will proginedy fall out of copyright
in the foreseeable future under current UK legislatidine“band’s first album, “This
Was” (1968), is due to fall out of copyright in just 12 years’ timeonkithis date
onwards, every year will see more and more of Tull's recoliggisg into the
commercial quagmire of the public domain along with the all the other gre&swbr
British pop and rock music. Sir Cliff Richard’s first recordingarsto come out of
copyright protection in just over two years time. The BeatlexiThis means loss of
Royalty income not only to the (perhaps well-off, perhaps quite pooQrpefs on
the records but, more importantly from the industry perspedtreeloss of income to
the record companies, and ultimately to the UK exchequer.

Recordings are protected for 95 years in the U.S. Many other countrieasuc
Australia, Singapore and Brazil protect recordings for 70 years, whilealpcbvides
60 years’ protection. EU countries, including the UK, protect recordiioggust 50
years. In other words, recordings enjoy much more protection abroad thgrdthe
back home. He believes that the society should realise that thetiait puts
European performers and producers at a competitive disadvantage.

Music is high-risk business and most recordings never turn a profreriRes from
those few, precious hits have to be ploughed back in to discovering and developing
new talent. As Katie Melua, a young artist who lives and breatheis,mesiarked:

“I know that my record company had to take risks to invest in an unknkevmk.
Thankfully, my music quickly connected with audiences, so this felying off. | am
very aware that | owe my lucky break to revenues from reugsdoy many of the
more established artists | admire.”
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Record companies typically use a substantial proportion of their incooma fr
successful recordings of the past to develop brilliant, new perfortikerskatie
Melua, and that is something worth singing about. A longer term of copyright
protection would promote this kind of investmen{The response to the Gowers
Review fromJethro Tull 2006).

As to a songwriter, vocalist and musician, it alsense completely anomalous to lan
Anderson that his compositions are protected for his liteepptas 70 years, while his
performances will fall out of copyright after just 58ays from the date of the original
recording. He says that he put just as much heart andnso his performances as he
does into his compositions and lyrics. So why should hig seriting be valued so
much higher than his creative efforts as a singer andgdlater?

He goes even further to express his personal view thiatceyayright is as real to him
as Real Estate. If he can own the freehold, and tiisnvestment, in his home
property, why can’t he value of the investment in his raogsdbe a longer-term or
even indefinite heritable, saleable right? He sayshbatould have better protection
as the bricksand-mortar builder of his house than dd#ati of recorded music.

Who could possibly argue that the Beatles’ Sergeant Pafipen is worth less than
the slab-sided freehold concrete-box semi down the ViaReoad? — asks lan
Anderson. After all, both probably cost less than £100,008uiid, even in today’s
money. Which would we rather see stand forever agrayltestimony to the best of
the 60’s? Which would we rather protect in terms of itglterm asset value?

He says that he is always delighted to see that new dre still discovering Jethro
Tull every day. While some will discover Tull via thgarents’ record collections,
others will now be able to find this music for themseiasegal online services. The
Internet provides an amazing opportunity to market earieordings that may no
longer be available in record stores with limited and egpe shelf space. lan
Anderson believes that all of this potential for latesglansion in sales of recordings
from the Sixties onwards will be lost, if these ralings are allowed to fall out of
copyright just at the time when the “replacement” saledigital downloads might be
beginning to compensate for the downturn in sales of etiovel, physical product.
There is also growing evidence, ascertained recelhidy, the small and potentially
“fly by night” companies now engaged in manufacturing andngeiewly out-of
recording-copyright works are also failing to pay Mechdr(icamposer’s) Royalties
to Publisher and Composer. This, in lan Andersons’ opimdlhbecome ever-more
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prevalent with more and more small companies, or indiNsgugoerating ad hoc and
with little fear of prosecution given their small s&ed turnover in the now growing
field of out-of-copyright re-manufacture. A double whaynta industry and singer-
songwriter alike.

lan Anderson says that it is the time to fly theflar the great British recorded music
heritage! The Beatles, Pink Floyd, The Rolling Stoneside by side with the
forgotten one-hit wonders from the story of British PBock, Classical, Folk and
Jazz music — will soon be traded for a mere pittandbdrpublic domain with not a
penny going, via the record companies, to invest in the fatfuBgeitish music and to
nurture the artists of tomorrow.

lan Anderson says that he is now really concernativiéry soon the many musicians
who contributed to the success of his, and others’ rewggdiver the years will no
longer be entitled to any income from their performan@éss is a real problem for
the less-fortunate band-members and session musiciamssi¥ rely on royalties
from previous records to help make a living. For some, sueties account for all, or
nearly all, of their current income.

Why should we perhaps have to see these musicians struggle in oldlege haat
for their homes or the wherewithal to pay their nursing home bills \itindie

American counterparts are taken care of for life by ongoing royaltyne®— asks
lan Anderson.

The European Union is now looking at its copyright llegisn to see if they need to
be updated to the digital age. As just one of thousandiKoperformers, he hopes
that the UK Government will push for term of protectimnat the very least put on a
par with the highest international standards. After edjual talent deserves equal

term. And equal opportunities for tomorrow’s young musicians

MP4 is a cross party parliamentagsoup— literally. Unlike other parliamentary
groups they are ‘practitioners’ having performed live oresgoccasions since
their formation in 2003. They have also produced a recorditig Robin Millar at
Whitfield Studios, which was given a digital release bylEM2005, with proceeds
going to Save the Children. A CD version of this recordsngpld for charity through
the parliamentary gift shop.

‘“MP4 members are Kevin Brennan Labour MP for Cardiff West
(guitar/vocals), lan Cawsey Labour MP for Brigg and Goole (bass/vodaisHon
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Greg Knight Conservative MP for East Yorkshire (drums) and PeteaWiScottish
Nationalist MP for Perth and Perthshire North (keyboards). All ofrtHeave some
musical background, but Pete was a full time professional musician andlireg
artist for many years before his election to parliament, most notebtyBig Country

and Runrig.

MP4 thinks that the current diversion between the copyright term fistsain the
European Union and the USA is unacceptable. There is also no good reason why
performers should receive such significantly inferior protection inpayeon with
composers.

MP4 states that technological change and increased competition have already
benefited the consumer in terms of the falling price of recorded nilis&ce is no
powerful consumer argument sufficient to outweigh the unfairness of #rgeahee

in copyright protection for performers. By no means all performers aoessful
recordings of half a century ago are ‘fat cats’. For many individuals’ paysfom
performance royalty is a crucial component of retirement income.

MP4 members believe that the review should recommend a retiwspedension of
copyright for performers to bring the term more closely in linth Wonger terms
available in other markets.(The response to the Gowers Review from MP4 2006).

The Musicians’ Union (MU) “is the only trade union, in the UK, for professional
musical performers' and music writers. It has over 30,000 membersvark in all
genres of music. Most musicians take part in recording and broadcast terkfore
strong intellectual property rights are vitally important to them.

Upon joining and renewing their membership of the MU, members authibese
union to administer their exclusive performers’ rights. These filvenbasis of the
collective agreements that the MU has with record companiesafithTV producers,
broadcasters and other audio and audio-visual producers. N.B. if a musician or a
group of musicians signs an exclusive contract with a producer, the uniamdate

is superseded by the recording contract. However the MU continugst for such
individuals outside their individual contracts where appropriate.

MU strongly supports the proposal put forward by the Music Industry faveew

and extension of the duration of the period of protection for sound recordings. MU
thinks that the current period of protection of 50 years is not only deraily less
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than the period enjoyed by authors (and publishers), but makes the industry highly
uncompetitive with many overseas territories.

The UK is second to the USA in the volume of music produced.dtestinat equal to
any territory in the quality of its music. However, a straighiparison with the USA
shows that whereas income can be derived from US recordings for 3 yetris
country it remains at 50 years. Many other territories have seftiec period of
protection of 70 years.

Digital dissemination of music via the internet and direct to mobile hdres made
music in all its genres, a more valuable commodity. Much music é&s ¢pven a
‘second lease of life’ through digital technology, but now we are facédfamous
recordings by many significant artists falling into the public domain enrtaxt few
years. These include the early recordings of Cliff Richard, SH&ssey, the Beatles
and the Rolling Stones.

MU believes that Performers will benefit from an extensiorhégderiod of
copyright for sound recordings in two ways:

a) Additional income from the Communication to the Public and Public
Performance Right: This right was extended to performers by the Romention of
1961. It was enacted into UK law through transposition of the Rental and Lending
Directive (92/100) in 1996. In this country Phonographic Performance Ltd (PPL)
administers this right on behalf of performers and record companiesin€ome is
derived from licensing broadcasters and other users of recorded music divitlied
equally between record companies and performers. The 50% of this equitable
remuneration that is apportioned to performers is subject to another diostoveen
featured artists (usually ‘signed’ to the record label) and non-featuesdien and
orchestral musicians.

This important source of income is paid throughout the duration of the copymight i
the recording. MU states that an extension in the term would bedlefierformers
and in particular session musicians who, due to the volume and the vafrietyrk
that they undertake can earn more ‘PPL income’ than many featured artists.

b) An extension of royalty income based on sales
When an artist signs to a record label they receive an income based oceatpge
of the profit made from the sale of the recording. Careers are aftert in the
performance sector of the music industry and only a very small perceoftaggsts
achieve ‘superstar’ status. An extension of the period during which iegyailte paid
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could make a vast difference to the career structure of manysdrt{$he response to
the Gowers Review from MU 2006).

MU states that it is no secret that the music indusitigt reach an internal settlement
regarding how any extension to the period of copyrigbtishapply. The performers’
community and the record labels are entering into atipesdialogue and MU
believes that a sensible internal industrial settléncan be achieved. On this basis,

the Musicians’ Union totally supports the principle ofemdion of term.

3.2.2Concluding remarks

In general, it can be assumed that performers suppoexteasion. Some of
them support the extension of the term of protection dbp®er’s rights to 95 years,
others prefer to be protected just like the authors ferplius 70 years. Performers
argue that they put as much heart, talent and energythetr performances, as
authors in their works. Some find unfair that recordingspaptected for 95 years in
the U.S., and many other countries such as Australigafare and Brazil protect
recordings for 70 years, while India provides 60 years’ ptiotgecBut EU countries,
including the UK, protect recordings for just 50 years.

Performers realise that the release of public domagordengs without
payment to performer or other royalties is the inevitablesequence of expiry of the
copyright term. They mention that many performers livetbair old age in penury,
while companies cash in on music to which they made nailbotion. The only
viable solution to this problem is to extend the terraayfyright protection.

As we can see from the above, some performers cthah copyright-expired
recordings and books are not markedly cheaper than cuaytight editions

The only detrimental effect is likely to be felt byode few record companies that
specialise in the release of out of copyright recagsliWhilst those companies offer a
service to consumers, performers see no reason to thailsopyright owners will be
equally able and willing to fulfil that need were soundordag copyright to be
extended. Some performers claim that copyright-expeedrdings and books are not
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markedly cheaper than current copyright editions. Sbeleeve that the ease and
cheapness of modern digital distribution systems pvilvent any so-called locking-
up of protected material.

Some performers mention that the effect of extendiognd recording
copyrights will be almost imperceptible to the consuomreuser of copyright works.
Its principal effect will be to redirect a proportiohexisting income flows within the
record business away from record companies and towardasrpers.

They believe that it is in the interest of creafoosn past and present to see an
extension to the term of protection, to ensure thaettsean appropriate and ongoing
reward to performers, which is consistent with otheasarof copyright, as well as an
incentive for the next generation. However, it wil titally important to achieve a
framework that ensures that performers actually befiefih the extension and
receive a fair proportion of the royalties and paymemeiserated by the continued
exploitation of their work.

3.3.1 Users

Music libraries, archives, radio stations, researcheussic clubs, societies, public
houses, restaurants, and hotels, etc. are the usersoofled music. They are also a
part of the society that is interested in the avditgtmf music of all kinds and genres.
Some of them use music for commercial purposes, sorseiamtific, for some of
them certain types of music is a question of their-idelfitity. In general, users are
those, whom music is made for. This makes their inteteghly important.

Nick Wakeham, a Chairman of Cuillin FM

As a producer/presenter of a musical theatre radio progea he has recently
been following the debate about the extension of coplyagd he is very concerned
that the record labels (e.g. Naxos, Sepia, ASV Living, Elare, Memoir etc)
dedicated to reissuing vintage music that Nick Wakehamhandisteners like, and
that are out of copyright, are in jeopardy of going aflbusiness.
The reasons why he is concerned and feels stronglyhbatopyright period should

not be extended he elucidates as follows:
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“1. The recordings from these CD releases of small record compames/ery
difficult to find elsewhere if not impossible.

2. Great care and attention are given to the artwork including the candyy small
record labels, which you can tell has been carefully sourced.

3. The liner notes provided by small record labels are often wedkarehed and
written by experts and really give you lots of important and valuable niafoon

about the artist and the recording data.

4. The CD usually selling for around 8 pounds each represents good value for money
because you do get extra photographs, rare recordings and also more information on
the sleeve notes than your standard release of this calibre.

5. These releases are a labour of love and stand out in a market thauptite same

old fodder again and again. The major record labels are the worst culprits i
releasing CDs like The Best of Perry Como, Vera Lynn or Bhogly featuring the
same chestnuts time and time again.

6. Finally, as all consumers vote with their pockets — the potésese CDs are fair

and reasonable. If these companies have to pay recording royalties aaswibié
composer royalties currently in place, it may not be economicalkilfle to release
these CDs anymore(The response to the Gowers Review frémllin FM 2006).

7. In an era where everything is geared to charts andnsixeeDVDs and MP3
players and digital downloads — these are recordings Niekt Wakeham as a
consumer wants to own and has not been able to findledse.
8. Through these companies Nick Wakeham has been able éssasonderful
recordings from stage musicals of the 1930s, 1940s and 1950gjimgeathat the
majors who own the masters have never seen fitue s&mselves. He had also
discovered artists from a past era via these CD rde#fsnot for these smaller labels,
these recordings would surely be lost forever so whay tare doing is helping
preserve important and historical recordings from whieh ave able to trace the
evolution of popular music and the history of the museatte. They are also very
helpful in the fact that it is possible, through theiwastation; bring these truly
wonderful recordings to a greater audience, who appeesisth music.

In conclusion Nick Wakeham is saying that he hopes tleattlabels continue
to bring music into his life and, through his radio statito the lives of others.
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Fo'c’sle Folk Club is an organisation with great interest in minority siouis
concerned that measures designed to optimise mechaomalght for the benefit of
recording companies and artistes also address rathewtmnaan the deleterious side-
effects of current legislation, particularly on itewishistorical and cultural interest.

As a general comment, they believe that 25 years frendeath of the Artiste would

be an adequate period, although not easily applicable to geoapdings.

“To itemise these conceri®’c’sle Folk Club suggests concrete strategies:

1) Companies having disposed of the relevant masters for particular recordings
should be deemed to have lost interest in their copyright. Such mateuialld sbe
considered in the public domain unless claimed by the Artiste. In gentestabuld be
possible to make release of material into the public domain the lileasifresistance

— if you keep your head down, that is what happens.

2) The as-of-right mechanical copyright should continue to expire at 50 yeins,
renewal depending on an application by the current holder who must demonstrate
possession of the master and pay a fee, suggested to be £50- £100 to discourage
frivolous applications.

3) Companies should not be able easily to prevent the small-scale reeissuny
recorded material, whether within 50 years or during an extended periodhthatio

not currently have on sale themselves. To this end, there couldikedaper-copy
royalty fee of perhaps 20-50p per hour of recorded medium (the ‘licencght)

and no additional charge for such material, althouffo, c’sle Folk Club suggests
that there probably needs to be a mechanism for arguing (in a tribunal) for the
withdrawal of ‘tainted’ material (and a ‘buyer-beware’ policy). Thisgulation
should perhaps come in at 25 years, with a first 25 years of completetimoidn

most cases of small-scale re-issue, companies would be wellcattvisaiive the fee,
since it would, by design, cost more to collect than it was wartess large sales
were anticipated.

There would appear to be no reason why they could not set a unilateral legal
threshold of say 100 copies after which the royalty would be colle¢iét:’'response

to the Gowers Review from Fo’c’sle Folk Club 2006).
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International Association of Music Libraries, Archives and Dowmmentation
Centres IAML(UK & Irl) is the professional association which represents the
interests of institutional and individual members involvedhi® provision of music
library services throughout the United Kingdom and Irelands k& cross-sectored
organisation whose members include public, academic, a$ti@pecial and
broadcasting music libraries, as well as represengatofemusic publishing and
library supply. IAML(UK & Irl) members have a long hisyoof upholding copyright
law while recognising that there must be a balance betwghts holder and user
interests. IAML is also in a position to represent tights of music users generally,
as they are IAMLs’ customers and have few avenuegowhal representation.
Therefore IAML represents the public good as opposed mnmcial interests,
although as some of its’ members are also rights holdéfk is in a position to have

a balanced overall view.

“Current term of protection on sound recordings and performers rights iateemof
vital importance to music in libraries and educational establishments.LIAM
understands the unease expressed by rights holders but there mustrlafaie.
-The existing terms of protection, while complicated, follow a logmatarchy,
contradicting the claim that the music sector is treated unfairlyhleycurrent law.
IAML has seen cases where technical protection measures preveanmesssgrom
using their purchases. Technical protection can, in effect, give joaipgrotection,
which goes against the public good.

-The industry’s argument is that extension will allow them to tnvesew talent.
Many new and successful artists are, in fact, signed to independent cosnpaare
self-published. Some are only signed by major record labels once they ararpopul
and established.

-Record companies currently have the right to reissue their owatluerrecordings

in advance of anyone else; their ability to produce reissues and pratieby is not
threatened by retention of the current term.

-Certain high profile performers have been lobbying for this extenseying that
they will no longer receive royalties for their work. Thiswiconfuses copyright with
royalties; royalties should be negotiated on the basis of likely sakspective of
copyright terms. They are free to negotiate contractual terms wmwvecoyalties for
longer than the term of protection if they wish. In many cases, sitthemodern

73



pieces the work performed will still likely be in copyrighti¢e it will run for 70
years from the death of the composer), other record companies will beedoabsue
competitive re-issues without infringing the copyright in the underlyioic.viHence
there will be no loss of revenue to the performer.

-Librarians are committed to the principle of rewarding creators and upholdiag t
law, but there must be a fair balance. Therefore IAML beliekast the term of
protection accorded to sound recordings must not be extended; any suckicxte

would be to the detriment of education and access to the cultural heritage.

Historical recordings are increasingly important for research, thedgt of
performance history, and the promotion of interest in a variety efprgtations. To
require copyright clearance to be sought for such recordings would serietif$éy
advances in music research and education.

Small enterprises are able to support a wide range of historical and spgéciali
recordings which add diversity and interest to the market and held tbdiheed of
educational research. An extension would prevent them from re-issuamy m
interesting performances to the public as a whole.

. Major recording companies’ reissues in this field in the US aremastid as 2% of
back catalogue. (Library of Congress study Copyright Term Extensiommdfistg

the Economic Values. E Rappaport 1998.) Assuming that the picture has not changed
significantly and that the UK industry follows a similar pattern, a bérdxtension
would result in 98% of recordings being tied up by protection ofif28-issuing
recordings were left entirely to the original companies, many mrateable and
interesting recordings would lie unheard and the market would reflect fevther
the current emphasis on a few popular artists. Two examples can be drbeide

The major companies have only ever re-issued a very small naitiezse on CD
and have concentrated on popular, saleable artists. Without the effortsadif sm
companies, a discerning audience would have no access to these perfornieces.
original EMI recordings of Die Walkure with Melchior, Lehmann and wstild not

be available on CD if a small company (Pearl) had not been able to retsJueere
are many such examples. Even with the growth in providing back catalogue as
downloads, it is debatable whether many historical recordings will dédenavailable

in this way.
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Any extension will lead to a monopoly, as the winners would be the &or m
companies. It is unhealthy to have so few big players: thissstiie industry rather
than promotes it.

. Extension will lead to higher prices, either from the majors setigy at a
higher price (possible because of the lack of competition), or sn@i@panies
paying more to license the production of recordings or going out of business. The
consumer will effectively be subsidising the largest companies.

. Music by artists who have written their own material (e.g. TleatlBs) will, of
course, still be protected by creators’ rights (70 years after desttsuch artists will

not suffer if an extension is not granted.

. Many creators (i.e. composers) would not benefit from an extensionass ate
signed between publishers (who have the rights assigned to them) and record
companies.

. The question of preservation is one of very serious concern; continuaf ube
original recordings will destroy them. It is vital to be able team them so that

access can be via newer, more flexible, formats and to preseredadhmel carrier.

IAML does not believe that the request for extension can be supportede
evidence. Unless the companies made their entire back cataloguesbkeyagdlccess

to our musical heritage would be seriously impaired. Even then, many valuable
master recordings may have been lost so could not be made availablelgxaosjrtg
archive copies in public and private collections.

IAML believes that an extension should not be granted. The reversioropyoght

of composers during the previous changes to terms for printed matengdtecesn
confusion and chaos. Whatever else the law should provide - it should aisdepr
clarity and certainty.{The response to the Gowers Review frolvVIL(UK & Irl)

2006).

Jon McNamara a Chairman International Concertina Association, Organisr of
Stortfolk Music Club believes that copyright extension would cut off the current
world of musicians from what is their musical heritage.

Jon McNamara studies Music Hall material for perforogamwithin a "Folk Club"

environment... a study that would be impossible withoutr¢hissue on CD of many
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of the early recordings. In like manner - he alsoisticenjoys many of the early Folk
Performers - an area of music that, due to lack of patdmtancial return, is and will
be abandoned by the "copyright holders"....

As the Chairman of the International Concertinaoksstion and it's current Sound
Archivist — he feels extremely alarmed that any ofdfferts to track down, preserve
and circulate some of the very famous of the pasterastill be frustrated and made
illegal by this proposal.

Jon McNamara states that a 95 year copyright be imposeaiost of the current
music is fine - it's mainly rubbish anyway ... indeed to ektée current 50 year
copyright from 1956 to whenever would not be unreasonallewasnuld leave the
material the specialists wish to preserve and cireultis surely unreasonable that
material that has come out of copyright and is naelfr available should be taken
back into copyright. And why only 95 year? — asks McNamda#fay not make it 500
years then descendants of William Shakespeare can ctapyright breach on his
works! Silly? Of course - so if there is a good reafora 95 year copyright - then
compromise by not changing the rules on what is currentiyof copyright - simply
extend the current 50 years to 95 years - Jon McNamauddvetill consider it a
stupid and unnecessary change. He says that it wouldiérrea much if there were
any real chance that the companies holding the copywghtd - or could process
and re-release the material. (The response to the IGdweview from International
Concertina Association 2006).

Colin Dean Chairman, International Military Music Society (UK Branch)

Colin Dean has a great concern about the proposatteeaise the period of copyright
protection on recordings from 50 years to 95 years. Heussithat Government
policy generally is to give special consideration tatvéire termed minority interest
groups, yet it is these very such groups that will paditybkuffer.

International Military Music Society, for exampleould like to preserve historic
recordings from events prior to the Second World Wartviiere issued on 78rpm
discs. Only a very small number of these records exidt they are naturally very
fragile. Colin Dean would hope to make the recordingslalvle to interested persons
of the current and future generations. There is no prafitven for what will be very
small runs; the purpose would be to preserve the sounda fmall number of
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interested people. It is unlikely that these recordingsld survive the proposed 95
year period, resulting in a loss of part of the natioetgdmge.

The recording companies that own these would not betsdyninterested in re-issues
for such small numbers with no serious opportunity fofipro

Colin Dean very much hopes that a sensible compronainebe reached, perhaps
exempting such reissues with a run of, say 250 or less.

Alternatively, perhaps a very simple solution would dexempt re-issues of 78rpm
records. (The response to the Gowers Review fortarnational Military Music
Society 2006).

The Music Users’ Councilis an umbrella body representing all users of mumsaniy
delivery format. fts members are trade associations and individual companies which
together represent some 280,000 separate businesses. These inclisgepseviders
and end users such as places of recreation (public houses, restaurants, &iafel
shops, factories and offices.

For more than ten years MUC has called for a fairer deal in niembers’
interrelationship with those organisations, collection societies that retgot
copyright licences for the exploitation of musical works on behalf ofsrighnhers.
MUC states that in general it maintains that the current systens kaaksparency, is
non-competitive due to the monopoly position of collection societies and lack
accountability.

From the MUC point of view the extension of protection is the dubjesn Impact
Assessment currently being undertaken by the Internal Market D& diuropean
Commission. In its’ submission MUC states that it is against ansixin from the
present 50 years.

If such an extension is implemented many works would be lost. Thele be a
reduced availability of repertoire from classical and jazz catalogues lotey ahy
residual copyright interest had expired.

Recently a company which specialises in issuing re-mastered copiesgiofl
recordings estimated that some record companies have in excess of 2B;0&yM
classical recordings yet offer in the region of only 2,000 of thesthe public. A
similar ratio exists in the areas of jazz, folk, blues and wongim Increasing the
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current period of protection from 50 years would leave consumers wigmiicantly
reduced choice of music.

In short an extension of the period of protection would be detrimental teséhef the
work concerned and be a further brake on the use of music gengllig.tesponse
to the Gowers Review from The Music Users’ Council 2006).

3.3.2 Concluding remarks

In general it can be assumed that users are agairesttgresion.

Some users like Nick Wakeham from the Cuillin FM are eoned that small record
labels reissuing vintage music that is out of copyrighg, in danger of going out of
business, if copyright protection for sound recording® ibd extended. They value
production of small record labels very highly, and believeat’s importance to the
society, because small record labels usually specialisgoes of music that are not
produced by big record companies. CD’s of small record compamnesisually
interesting for very small groups of consumers, and bigeltaare simply not
interested in such issues. These users think that ifonahese small labels, these
recordings would surely be lost forever, so what theydaiag is helping preserve
important and historical recordings, which are increagiimgportant for research, the
study of performance history, and the promotion of interast a variety of
interpretations.

Certain high profile performers have been lobbying forekiension, saying
that they will no longer receive royalties for thaiork. Users argue that royalties
should be negotiated on the basis of likely sales iects@ of copyright terms.
Performers are free to negotiate contractual termnedeive royalties for longer than
the term of protection if they wish. In many caseghwnodern pieces the work
performed will still likely be in copyright (sincewtill run for 70 years from the death
of the composer), other record companies will be unabste competitive re-issues
without infringing the copyright in the underlying work. it there will be no loss
of revenue to the performer.

Some users are going even further. They suggest that dire tadt that

record labels that own copyrights do not always hsentthereby making recordings

78



unavailable to public, there should be a possibility ftrect who would like to re-
issue these recordings to do so. Companies, whom hapeséd of the relevant
masters for particular recordings should be deemed Ve lust interest in their
copyright. Such material should be then considered enpihblic domain unless

claimed by the artist.
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Conclusion

From cultural economics point of view copyright is suggabt influence the
supply of artistic work in a positive way by providing acentive through statutory
protection but it may also raise the cost of creatiegy works and so reduce their
supply. It also influences the demand for works of arpart by raising prices; this is
considered undesirable for goods like the arts, which ark thebffer public good
benefits (see Throsby, 2001). It has also been argued dpstight's effects are

asymmetric: they benefit the distributor rather thancthent creator.

Cultural economics have produced a number of studies st’'arsupply behavior,
which in general shows the following characteristicst thrtists are mostly self-
employed, multiple job-holders working in two sepatdater markets, arts and non-
arts; the individual nature of artistic creativity ancetdlmeans artists cannot easily
be substituted one for another, and that the goods andesethiey produce are also
not easily substituted. The elasticity of artistabdr supply is clearly important
information for any policy-maker wishing to stimulateativity. Copyright enables
authors and performers to earn from their investmentt lsldes not ensure that they
do so and how much they earn from royalties depends okemforces. (Towse
2007)

What seems to be the case is that the copyrighiplays a more important
role in the economic organization and market structutbeimusic industry, than in
providing incentive to create and supply artistic productéinthe same time the
earnings and the incentive to artists from copyright \@eakened by the market
structure in the music industry. Once economic rightge hbeen assigned, the
performer has little residual control over their exgaliton. (Unless, moral rights have
been infringed upon). When the record label decides to diletework from the
catalogue, performers can rarely do anything to stop tHercdpyright may last 50
years but the shelf life of the recording is more iikel be 5 years or less.
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This is, actually one of the main concerns of smalbbmdabels, who rely on
the diversity and cultural value of the music thaytissue. Most of them (but not all)
worry more about the fact that if copyrights ard¢éoextended, record labels that own
them would prevent others from issuing the music recosdingther than about
having to pay performers for using their works. This is as® concern of users.
However, this does not stop performers from asking fiogxdension of their rights in
time. They do realize that big record labels are netrasted in issuing most of their
works, but performers still have a hope. It seems qu@éonal, for those who see
artists as people that care about their art in tie¢ filace. Nevertheless, we always
should remember that from the moment that copyrigptres performers lose all the
rights (except their moral rights) on their recordirgsd will never be able to control

the use of their works, nor to receive any income.

Some industry players and economists mention the lplitysito renew
copyrights after their expiration in case if they atil valuable. Others propose that
the best solution is the rule “use it or lose ithi@eh means that record labels should
lose their rights on recordings if they do not use HhisTproposition might look
similar to the one that offers a comparatively shemtn of protection, but a possibility
to renew the rights. The difference is that if gnetection expires and the record label
does not extend it, the work falls into the public domainich means that no one can
ever expect to receive any profit from their rightglws particular recording.

It should not be forgotten, that copyright also providegaentive to record
labels to promote the product. No one is going to speadeynon a promotion
campaign, if he is not the only one who is offering thidipalar recording. Until
copyright protection exists, someone still has the righggain revenues from its
exploitation, thus an incentive to promote the work. W/tiee copyright protection is
long and a record label does not use it, the rights ngiglitack to the artist, so that he

has a possibility to offer the recording to another company

From my point of view this scheme is a good responsdl thheaneeds of industry
players, except for those who tend to prevent others érseing a copyrighted work in
order to reduce the concurrence. However, | do rediizethe adoption of this law
would mean a great reorganization, and | can hardly belietehe EU is able to do
it.
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Options for further research

Performers’ rights are not a well researched aremould even say — almost not
researched. In fact, most policy makers do not see msehn performers’ rights,
because a singer can not perform without a song, bubgisalready protected by
authors’ rights. However, performers’ rights appearechbge of a strong need in
protecting performers’ interests.

It should be noted that the relationship between perisrraad authors is
rather uncertain, because it is not clear why authoosld be protected more then
performers. A singer can not perform without a song, lsaing without a singer does
not have much value either. However, a song is teetlr be created. This fact puts
authors in a better position then performers...

There is too much uncertainty in this sphere that neelds researched...
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