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1 
Introduction 
Although environmental concerns and distress about preserving natural resources for future generations have triggered a search for alternative energy sources that are cleaner and more sustainable than the consumption of fossil fuels, such as solar power and various fuel cell technologies, the majority of the energy consumed today is still produced by the consumption of fossil fuels. The largest energy source is, by far, the use of petroleum and petroleum products. This great dependence on petroleum has painfully become clear in the last few years as a result of the rapid rise in the price of crude oil, from $25 per barrel at the start of the 21st century to $117 per barrel in April 2007. This has sparked a renewed interest in the role of the Organization of Petroleum Exporting Countries in determining the crude oil price.
Since its founding in 1960 and the first oil crisis in the 1970s, the role of the Organization of Petroleum Exporting Countries, the OPEC, in international oil markets has been a matter of much debate. Although the general public has related most oil price increases to the actions of the OPEC, academics have yet to find agreement on the economic impact of the association of sovereign oil producers. Lack of academic consensus notwithstanding, the large recent oil price increases have put the OPEC in the public eye and have led to a general discussion whether action should be taken against the OPEC in order reduce or eliminate its alleged price distorting influence.
The goal of this paper is to determine whether there is an adequate basis for action against the suspected price setting behavior of the OPEC by dealing with this issue from two perspectives. First, it aims to address the question whether the OPEC can truly influence the crude oil price by acting in concert, determining whether there is a basis from an economic point of view to take action against the OPEC. Second, it evaluates whether there is sufficient legal ground for taking action against the OPEC. 
The remainder of this paper is organized as follows. Section 2 will give an overview of the OPEC, including a short discussion of the oil market that has led to the formation of the OPEC. Section 3 and 4 will analyze whether there is sufficient ground for international action against the OPEC. Section 3 will focus on evaluating the economic effects of the OPEC actions, in particular whether the OPEC acts like a cartel. It will include a short review of the current literature concerning the theories used to describe the OPEC’s behavior. In addition, the results of an econometrical analysis of the influence of the actions of the OPEC on the world oil price will be presented. Section 4 will discuss whether there is a basis for international action against the OPEC on institutional and legal grounds. A short overview of current competition law regimes and the possibility to take action against the OPEC under these regimes will be presented there. In addition to the current ‘national’ competition law regimes, it will also discuss the impact of a potential future international competition law regime with respect to the OPEC. Finally, section 5 concludes.

2.
The Organization of Petroleum Exporting Countries (OPEC) 
2.1
Historical background 
Oil is a depletable natural resource that can be obtained by extraction from oil fields. Since finding and developing oil fields requires large investments, economies of scale lead to a natural concentration of oil producing activities. Although large amounts of oil are geographically concentrated in Third World countries, most notably the Arabian sub-continent, the market for exploration, production and distribution of oil was largely controlled by seven western companies in the first half of the twentieth century. By acting in concert, these companies, dubbed “The Seven Sisters of the Petroleum Industry”, were able to capture most of the difference between the consumer price and the total production costs, while only a small part of that difference went to the oil producing countries. With the market under their control, the Seven Sisters kept the consumers price and the prices paid to the oil producing countries relatively constant in nominal terms. However, after the US government imposed mandatory import controls in March 1959, restricting the amount of crude oil and refined products that could be imported in the United States and giving preferential treatment to oil imports from Mexico and Canada, the prices paid by the oil companies to the selling nations declined. As a response to the declining revenues and motivated to take direct control of their natural resources, Iran, Iraq, Kuwait, Saudi Arabia and Venezuela formed the Organization of Petroleum Exporting Countries (OPEC) in Baghdad on 14 September 1960, with the main goal being ‘the co-ordination and unification of the petroleum policies of Member Countries and the determination of the best means for safeguarding their interests, individually and collectively’ by securing a steady income to the oil producing countries.
During the 1960s, the OPEC’s successes were modest: it managed to coordinate the oil policies of the member countries and to set up a framework favoring the selling nations rather than the large oil companies. Although prices continued to decrease, oil exporting countries were able to maintain their revenues per barrel (Jimenez-Guerra, 2001). In the 1970s, increasing oil prices arose as an objective for the OPEC. In this decade, the Organization fixed the official oil price, which led to stagnation in the production of crude oil (Figure 1) even though no export quotas were in place; each country was free to export all it wished at the official OPEC-price. 
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In addition, in 1973, the Arab members of the OPEC decided to use oil as for political ends, placing an embargo on shipments of oil to the United States and the Netherlands and announcing further production cuts. Although the embargo had little effect on the overall supply of oil, the anticipated production cuts led to an immediate rise in the oil price (Figure 2). In the next period, from 1980 to 2000, (real) oil prices fell, which led the OPEC to replace the system of free exports at a fixed price by a system of export restrictions. This quota system did not have the intended effect of raising the oil price however, which is generally ascribed to the general cheating within this system. This has led to the emphasis on internal cohesion in the late 1990’s, pushing back the oil price to around $30 in 2000. 
In addition, a price band within which the price was allowed to fluctuate without production adjustment was established in March 2000. Although the crude oil price has broken out of the price band since 2004, OPEC has failed to ‘activate’ the price band mechanism by increasing its production leading to skyrocketing oil prices.
2.2
Members 
Currently, the OPEC has thirteen member states from three continents. The five founding members were Iran, Iraq, Kuwait, Saudi Arabia and Venezuela. Later, they were joined by Qatar (1961), Indonesia (1962), Libya (1962), United Arab Emirates (1967), Algeria (1969), Nigeria (1971), Ecuador (1973), Gabon (1975) and Angola (2007). Ecuador and Gabon have left the Organization in 1993 and 1995, respectively, to be able to increase their production. Furthermore, being the two smallest producers in the Organization at the time, both were unwilling to pay the OPEC membership fee of $1.8 million per year to contribute to the Organization’s budget irrespective of a state’s production level. In 2007, Ecuador has rejoined the Organization, expecting a renewed membership to “open up a lot of opportunities, among them access to credit in Middle East banks”. In addition, Sudan is also currently looking to join the OPEC. 

At the moment, OPEC produces about 45 per cent of the world’s crude oil production. Of the crude oil traded internationally about 54 per cent is produced in OPEC countries. Finally, it is estimated that about 70-75 per cent of the world’s proven oil reserves reside in OPEC countries (OPEC, 2006; BP, 2007; Radler, 2007).
3.
Can the OPEC influence the world oil price?
In order to asses the need to interfere with the OPEC’s policies from an economic perspective, the effect of the actions of the OPEC on the world market for crude oil needs to be established. In this section, the current literature with respect to the alleged price-setting behavior of the OPEC will be reviewed. In addition, we will present the results of an econometric analysis of the real oil prices between 1982 and 2006. Using this statistical model, the influence of OPEC decisions will be assessed. 
3.1 
Previous studies

For decades, economists have struggled to find an adequate model for the economic impact of the Organization. The central question to be answered in deriving a model for the Organization’s behavior is whether the effects of OPEC’s actions are the result of concerted decisions within OPEC or the result from independent decisions taken by individual producers faced with similar circumstances. Based on conflicting interpretations of the Organization’s goals and influence, different models have been constructed, covering the entire spectrum between purely competitive and purely monopolistic behavior. Four of these models will be covered briefly in this section.

Cartelist

Because the OPEC is often associated with the oil price rises in 1973 by (the threat of) restricting oil production, a common interpretation of its behavior is that it operates as a cartel, collusively setting prices by restricting output. Numerous studies support this model by statistical analyses. For example, Gülen (Gülen, 1996) found a long-run correlation between the output levels of individual OPEC members and the total OPEC output, reasoning that such a relationship should exist “if the OPEC was an effective cartel sharing the market among its members”. Similarly, Smith (Smith, 2005) has found strong support for cooperative behavior among OPEC members employing a different output-based model. The cartelist model for the OPEC can also be defended from an intuitive approach (Adelman, 2002): the price of any product is defined by its rarity and the structure of its market. Adelman argues that, since there has always been excess capacity, rarity is not an issue due to the discoveries of oil fields exceeding the oil extraction. Therefore, every significant oil price increase can only be the result of the display of market power, in this case of the OPEC. However, it should be noted that production quotas only appeared when the OPEC was losing control of the market, not during its rise to power.

Competitive

A model diametrically opposed to the cartelist model is the competitive model, in which the price of oil is solely determined by the market, i.e. the classic interplay between supply and demand (Griffin, 1985; Watkins and Streifel, 1998; Verleger, 1982). Supporters of this theory attribute the increases in prices to shocks disrupting the normal interaction between supply and demand. In this theory, the large price rise in 1973 is attributed to the increase in speculative demand as a reaction on the oil embargo against the US and the Netherlands, while the price rise of 1979 is ascribed to the decrease in the production of oil as a result of the Iranian revolution and the Iran-Iraq war. Similarly, the recent price increase can be seen as the result of the decrease in production due to the invasion of Iraq in 2003. In conclusion, in the competitive model, the members of the OPEC countries fix their production and prices as a reaction to (changes in) the demand, rather than imposing a fixed price. 

Target Income

A second non-cartelist model for the behavior of the Organization is given by the Target Income model (Ramcharran, 2002), in which the need for revenues from oil is determined by the needs for internal investments, which is constrained by the economy’s ability to absorb investments. In this model, a rise in oil prices would lead to a decrease in output, since a lower production is adequate in obtaining the target revenue. Once this target has been met, there is no incentive to produce more. In a nut-shell, the target income model offers an alternative non-cartelist explanation for the occurrence of a seemingly backwards bending supply curve, such as those observed during the period following 1973 and 1979.

Property Rights

Several authors (Johany, 1978; Mead, 1979) have linked the price rise of oil in the 1970’s to the transfer of ownership of oil concessions from international companies to producer countries. By drawing upon property rights literature and capital theory, the property rights model was established. According to this model, the oil companies, foreseeing the wave of nationalization, discounted the future at a high rate which in turn leads to an increase in production in the 1950’s and 1960’s. The transfer of the oil concessions from the companies to the producer countries, which have a much lower discount rate, led to a decline in production and therefore a rise in the oil price. The main argument against this model, however, is that it is based on a one time effect. It may explain the changes in production levels directly before and after the nationalization wave, but it does not explain changes in oil price in other periods, such as the fall in prices during the 1980’s. Therefore, in this model, the OPEC has no control or influence on the oil price through its own actions.
3.2 Econometric analysis
Data

The models described below are evaluated with annual data from 1982, the year in which OPEC introduced the quota system, through 2006. The data used in the models were constructed from various data sources and are included in the Appendix. The annual average oil price (given as the annual weighted average cost of all imported oil in the United States) and the oil production figures were obtained from the Annual Energy Review (AER) database of the Energy Information Agency of the United States Department of Energy. The data on the OPEC production quota was collected from the OPEC’s Annual Statistical Bulletin. OPEC data (production quota and actual production) include all member nations at that time. The World GDP estimates were provided by the Groningen Growth and Development Center’s (GGDC) Total Economy Database. Finally, data for the US dollar/Euro exchange rate for the period 1999-2006 was obtained from the European Central Bank. For the period prior to the introduction of the Euro, the exchange rate between the US dollar and the Euro was approximated by the exchange rate between the US dollar and the second major reserve currency in that period, the German Deutschmark, the currency of the largest country in the Eurozone, as collected from the German Bundesbank. Subsequently, the found exchange rate between the US dollar and the German Deutschmark was converted into a dollar/Euro exchange rate using the final conversion rate between the Deutschmark and the Euro (1.95583 DM per Euro).
Equations

In this section, Ordinary Least Squares (OLS) linear multiple regressions will be employed to estimate the relationship between the relative change in the oil price of and the relative changes in a number of variables, some of which are under OPEC control and others representing the market. The following equation will be estimated:
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(1)
In this model, all variables are defined as the relative change of that variable in year t in respect to year (t-1). Here, the dependent variable is the relative change in real oil price P. The change in the total OPEC production quota (the sum of the individual production quotas) is denoted as Qu. Changes in oil production in OPEC member states and non-OPEC members are denoted by QO and QNO, respectively. Also included is (the change in) real world GDP (GDP) as a measure for energy demand. Since oil prices are given in US dollars, it is possible that the exchange rate of the US dollar is also a factor. To account for this effect, the change in the exchange rate of the US dollar relative to the Euro, the second major reserve currency, has been included in the above equation as the term Exc (given as US dollars per Euro). Greek letters denote coefficients and u denotes the residual impact of other influences. 
The high correlation (with a correlation coefficient of 0.87) between the OPEC production quota and the total OPEC production could be a problem in equation (1). Although the correlation coefficient for variables employed in equation (1), which evaluates the %-changes in production quota and production level rather than the absolute amounts, is only 0.23, in order to avoid issues arising from the correlation between the factors from which the variables are derived, an alternative equation, equation (2), will also be evaluated.
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(2)

Equation (2) is fundamentally similar to equation (1). The only difference is that equation (2) employs a variable representing changes in the amounts of oil produced above the production quota, or the amounts ‘cheated’ on the quota, rather than employing the change in the total actual OPEC production as a possible determinant for the changes in the real oil price, similar to an analysis by Kaufmann (Kaufmann, 2004), to avoid problems due to the high correlation between the OPEC production and the OPEC quota. This variable, C, is defined as the yearly relative changes in the difference between the amounts of oil produced in OPEC countries and the OPEC production quota, both in millions of barrels per year.
In this model, the OPEC has two tools through which it can influence the price of oil. Firstly, as an organization it can act as a classical cartel by attempting to limit the output through changing the oil production quotas it allocates to its member states. Secondly, although output quotas are in place, OPEC member countries can opt to ‘cheat’ on these quotas and choose to produce more than allowed. Therefore, on an aggregate level, the OPEC can influence the price of oil produce through total production without the explicit need for cooperative policies. The other variables (production in non-OPEC countries, world GDP and US dollar/ Euro exchange rate) represent market conditions which are beyond the control of the OPEC.
Results

The results of the OLS regression on the impact of various factors on the changes in the real oil price are shown in Table 1.
	Table 1
Regression analysis for the %-changes in the price of oil using equation (1)

	Variable
	Coefficient
	Standard Error
	t-value

	Intercept 
	-0.382
	0.173
	-2.202*

	Qu 
	1.291
	0.577
	2.236*

	QO
	-0.232
	1.277
	-0.182

	QNO
	1.809
	4.341
	0.417

	GDP
	10.80009
	4.995
	2.16227*

	Exc
	0.194
	0.594
	0.748

	R2
	0.3823
	
	

	F-value
	2.2282**
	
	


Note: Levels of significance: 5% (*), 10% (**).
The results show that, while the overall results of the model is only significant at a 10% level, it has a rather high R2-value of 0.38, suggesting that the proposed model has some power in explaining the fluctuations in the real world oil price through the five variables used.

More interesting than the overall results, however, are the results for the separate coefficients. For the two variables which are under OPEC control, the oil production quota and the total actual production, only the coefficient for the quota is significant. Surprisingly, this coefficient is positive, suggesting that, all other things being equal, an increase in the OPEC production quota leads to an increase in the price of oil in the period under examination. In other words, this result indicates that by setting production quota, the OPEC actually achieves the opposite result as would be expected from a cartelist approach, in which one would expect that by increasing the production quota, the actual production increases, leading to a decline in prices. However, the significant coefficient does indicate that by setting production quota, the OPEC can influence the price of oil. Since the production quota system is the only tool the OPEC has at its disposal; it is important to realize that this means that the OPEC, as an organization, can exert some control over the crude oil price. Furthermore, it is noteworthy, that, while the coefficient for the production quota is significant, the coefficient for the OPEC oil production is not. This suggests that, even if cheating occurs on the scale of individual oil producing countries, the aggregate production of the OPEC does not influence the oil price beyond the effect of the production quota. This result supports the ‘swing producer’ hypothesis (Auty, 2001; Dahl and Yucel, 1991), in which Saudi Arabia, as the largest producer, adjusts its production to maintain the total OPEC production quota. 
For reasons described in the previous section, the alternative equation (2) has also been evaluated. The regression results are shown in table 2 and show that by using changes in the amounts cheated rather than the changes in the aggregate production level, the models becomes significant at a 5% level. In addition, the R2-value also increases somewhat. As could be expected, the results of equation (2) for the individual coefficients are very similar to those of the model employing equation (1). Interestingly, although the coefficient for changes in production quota is still positive, it is not significant. Since the coefficient for the changes in the cheated production is also insignificant, these results suggest that, even though it may be the OPEC’s objective, it is not successful in steering the price by setting the quota.
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For the variables included in the models to address the market environment, which are not within the direct control of the OPEC (world GDP, non-OPEC oil production and US dollar/Euro exchange rate), only the coefficient for world GDP was found to be significant in both equations estimated. Since world GDP was included as a measure for energy demand, and thus, for oil demand, the positive value of this coefficient is in agreement with the expectation that an increase in demand for oil correlates with an increase in the price of oil. As this is the only significant coefficient, our analysis suggests that the changes in the world oil price are mainly demand induced rather than driven by supply factors, such as the OPEC’s actions.
Shortcomings

Although the simple model described earlier is this section is intuitively appealing, its simplicity can lead to a number of (potential) shortcomings. The following section will try to address some of these issues.

An important point of critique could be the structure of the regression equations. By including both supply related variables (OPEC and non-OPEC production) and demand related variables (World GDP and, arguably, the dollar/euro exchange rate) it is clear that the model is neither a pure supply model nor a pure demand model. As a result, it does not, strictly spoken, evaluate the partial effects of changes in the (OPEC) production variables on the price, but the effects on the equilibrium price of oil. In other words, expressed in the simple supply-and-demand framework, the presented models do not estimate (the movement along) the supply curve but it estimates the equilibrium points between a number of (shifting) supply and demand curves. Although in any ‘real’ situation the price is the result of interplay between supply and demand factors, or, equivalently, between the supply and demand curves at the moment, the models presented probably lack the required rigidity needed for a full and proper analysis of such a situation. Rather, a proper analysis would consist of evaluating the effects of supply and demand factors on the price separately followed by carefully combining the obtained separate results.
Assuming that the analysis of the ‘hybrid models’ has some explanatory power, it is not given that all variables are truly exogenous, which is one of the basic assumptions for any regression analysis. Most importantly, it is not unlikely that the OPEC and other oil producers, while choosing the amount of oil to produce or choosing the production quota, take the price of oil into consideration. As a result, the ‘causal order’ not only runs from oil production and production quota to the oil price, but also from the price to the production variables. To evaluate the direction of the influence between these variables, Granger causality tests have been performed (Granger, 1969). Table 3 shows the results of two sets of Granger causality tests. In both sets, tests have been performed with both the price assigned as the dependent variable and as the independent variable in order to determine the direction of the causality.
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From table 3, it is clear that no significant interaction in either direction was found for the changes in the oil price on the one hand and the changes in the oil production variables on the other hand. Although the test for Granger causality uses a different specification than the linear regressions described earlier in this section, this result does strengthen the implication of the regressions that the changes in the oil prices are unrelated to changes in the oil production variables (and vice versa).

When the Granger causality test is performed directly on the variables (rather than on the relative changes of the variables), however, a significant interaction between the oil production, both in the OPEC zone and of the non-OPEC countries, and the price is found. This Granger interaction was only found in one direction, suggesting that, at least statistically spoken, there is no feedback between the price of oil and oil production. Rather, any interaction between the price of oil and oil production only occurs in one direction. Therefore, it can be assumed that, for the regression analysis, the relative changes oil production variables are exogenous to the %-changes in the oil price, an assumption that is critical to the validity of the regression results. 
The results of the Granger causality tests notwithstanding, it cannot be fully excluded that the price of oil might influence the choice of oil production levels. However, since this causality was not found with the Granger tests and since the regressions show that the coefficients for the oil production variables are not significant, this effect, if any, can be expected to be relatively small. 
Finally, even if the model and its variables are sensible, one could argue the results and the implications given by the results. For example, in the regressions results, the coefficient for the %-changes in the OPEC production quota is positive when significant. This result suggests that, although the OPEC actually achieves to opposite of its goal in setting production quota, it continues to do so. Furthermore, the coefficient for the (changes in the) dollar exchange rate was found to be insignificant, while, at least in the media, a ‘weak’ dollar is often cited as a driver for high oil prices. On the other hand, it is unclear whether a weak dollar causes high oil prices or high oil prices influences the exchange rate (Krugman, 1983; Amano and van Norden, 1998). In addition, the coefficient for the changes in world GDP is around 10 in both equations, indicating that, all other things being equal, an increase of 1% in the world GDP lead to a 10% increase in the oil price. Intuitively, this value seems a bit too high, although, to the best of the author’s knowledge, no coefficients for the effect of increasing world GDP on oil prices have been reported before. These strange or unexpected results are most likely a direct result of the simple model employed and indicate that the results of the regressions should be evaluated carefully. However, in our opinion, the qualitative implications of the results are likely to hold, despite these possible shortcomings.
Although the model used in this section may be somewhat oversimplified, conclusion based on the results of the analyses in this section can be drawn. The models clearly show the difficulty to assess unambiguously whether the OPEC can influence the price of oil. However, neither of the models discussed show that the OPEC can actually cause an increase in the world oil price by setting tighter production quota, as is often suggested. Rather, it was found the main determinant for the increasing crude oil price lies in the ever-increasing demand for oil and oil products, at least for the period under investigation. Therefore, our results suggest OPEC does not (successfully) act as a cartel, suggesting that, at least from this economic perspective, there does not seem to be any ground for taking action against the OPEC.
4
OPEC and competition law
Although, as discussed in the previous section, there is little reason to believe that the OPEC can influence the crude oil price by setting production quota, it is commonly suggested in the media and in political circles that the OPEC is responsible for the large increases in the oil price. Therefore, it has been suggested repeatedly that legal action against the OPEC should be taken. This section will shortly discuss the difficulties in taking legal action against the OPEC as an organization. Afterwards, a more detailed view will be presented on the past and possible future course of action against the OPEC under the United States’ antitrust laws, the competition law of the European Union and a possible future international competition law.
4.1
Definition of competition law

Competition law (antitrust in US parlance), can be defined as the set of rules and disciplines maintained by legislators placing limitations on the freedom of market players to engages in practices that restrict competition or to abuse a dominant position, including the attempts to create a dominant position through mergers. The main objective of competition law in most regimes is to improve the efficiency of resource allocation, thereby maximizing social welfare. Typical violations under competition law include price discrimination, price-fixing, output restriction and other actions intended to eliminate competition, create a monopoly, artificially raise prices or otherwise adversely affect the free market (Udin, 2001). 
4.2
Legal basis

Currently, there are a number of issues preventing action against the OPEC for non-compliance with competition laws. The main issue lies in the recognition in the sovereignty of states. With regard to the sovereignty of states in the current context, the most important principle is the ‘Permanent Sovereignty over Natural Resources’. This principle has evolved in the UN general assembly since the early 1950s in an effort to secure newly-independent states the benefits of the exploitation of natural resources within their territory as well as provide these states legal framework against a breach of their economic sovereignty due to property or contractual rights of foreign states and companies (Schrijver, 1995). In a nutshell, this principle recognizes that it is a country’s sovereign right to utilize its natural resources in the best interest of the country and its people without having to justify its actions. In this context, it is important to note, that according to the OPEC, the OPEC acts only as a consultation forum for the member states. It is up to the member states themselves to decide what amount of oil to produce. In this way, member countries maintain absolute sovereignty over their oil production, which, in practice, is in the hands of each member countries’ national oil company. Since these national oil companies are completely owned by the member country’s government, they can be considered an agent or instrumentality of that member country (Abdallah, 2005).

Another important issue in taking action against the OPEC lies in the notion of international comity. International comity can be defined as the forbearing of the exercitation of legitimate jurisdiction of one sovereign state when another sovereign state also can exercise its jurisdiction. In other words, it is a concept signifying courtesy towards the jurisdiction of another sovereign in cases where the interests of the other sovereign are clearly stronger, such as in the cases involving large trade interests of the other sovereign state, as is the case for a finite natural resource like crude oil. Part of the concept of international comity lies in the expectation that the foreign state will reciprocate and likewise refrain from exercising their jurisdiction in the other cases.
4.3
United States antitrust legislation
In the United States, the three main pillars of antitrust law are the Sherman Act (1890), the Clayton Act (1914) and the Robinson-Patman Act (1936). This trinity of laws aims at “preserving a free and unfettered competition as a rule of trade”. In order to reach this goal, causes of action are included in the Sherman act for persons injured by the unfair business conduct. In the context of the present paper, it is important to note that this trio of acts not only aims to reduce anti-competitive behavior within the United States but also seeks to eliminate unlawful restraints of trade in international commerce. Therefore, theoretically, foreign companies and subsidiaries of US companies located abroad violating the US antitrust law should be treated similar to companies within the US. However, in practice, applying US law extraterritorially has remained a controversial issue which is heavily shaped by case law. In the context of the current paper, three cases should be evaluated, namely the United States vs. Aluminum Co. of America (Alcoa) case (1945), the Timberlane Lumber Co. v. Bank of America case (1976) and the Hartford Fire Ins. Co. vs. California case (1993). In all three cases, the central question has been whether the conduct of foreign producers which would be illegal under US antitrust legislation and has an alleged negative impact on the economy of the US can be persecuted on basis of the US antitrust laws. Initially, the Alcoa case formulated an ‘effects test’ to determine whether US antitrust legislation can be applied extraterritorially in a case. Using this effects test, the conduct of foreign companies can be subject to US antitrust law if it has a substantial and intended negative effect on US commerce. Although the effects test has gained wide acceptance in the United States, it was resented internationally for the failure to include the notion of international comity. As a result, in the Timberlane case, a test considering international comity was added to the effect test, which weighed different interests in determining whether the exercise of jurisdiction should be deterred by considerations of international comity. Ultimately, this ‘comity test’ was weakened by the Hartford Fire case, ruling that that a true conflict between domestic and foreign law must exist before comity analysis should be taken into consideration. A true conflict is the case when a defendant subject to both domestic and foreign law cannot comply with the laws of both states, or, in other words, if one law requires a defendant to violate another law. If no such true conflict exists, international comity issues need not be considered, strongly limiting the principle of international comity as a barrier to extraterritorial application of US antitrust laws.
Although, following the Hartford Fire case, international comity considerations were, in practice, mostly eliminated as a barrier to the extraterritorial application of US antitrust laws, the issue of asserting jurisdiction over a foreign sovereign state still remains controversial. In US law, this issue is addressed in the 1975 Foreign Sovereignty Immunity Act (FSIA). This act set forth standards to guide decisions in US courts in dealing with foreign sovereignty issues. Most importantly, the FSIA only extends sovereign immunity from US courts for foreign governments (including their agents and instrumentalities) for actions that are purely governmental as opposed to commercial, with the latter ambiguously defined as an activity of which the nature is one in which a private person could engage. In addition to the FSIA, a further limitation on the extraterritorial application of US antitrust law is placed by the Act of State Doctrine. In short, this act states that no country should inquire into actions of foreign governments performing within their own jurisdiction. In conclusion, under the Foreign Sovereignty Immunity Act and the Act of State Doctrine, only purely commercial acts performed by governments outside of their own territory which have an effect on the US are subject to jurisdiction under US (antitrust) laws. 
Therefore, the question of whether action based on US antitrust laws can be taken against the OPEC is reduced to the question of whether OPEC’s policies and actions are an act of commercial nature or merely a governmental act. So far, there have been two civil cases brought against the OPEC trying to address this question. The first case is the 1979 International Association of Machinists & Aerospace Workers (IAM) vs. OPEC case, in which IAM, an American labor union, claimed that its members suffered damage due the high prices for gasoline at station pumps as a result of price-fixing activity of the Organization. Both the OPEC as an organization and each separate member were named as defendants. In this case, the claim was dismissed on the ground of foreign sovereignty. Central to the court’s ruling was the interpretation that the entire range of activities in the production and marketing of oil, including price-setting, is governed by the terms and conditions for the removal of a natural resource set by sovereign states within their own territory, and are therefore governmental acts rather than commercial acts. In addition, since it lies in the sovereign power of each OPEC member to control their own production, the fact that production control was reached in collusion did not change the case. Upon appeal, the case was dismissed on the act of state doctrine, while abstaining from the issue whether the OPEC enjoys sovereign immunity. Basically, the court refrained from intervening in this sensitive political affair, especially where the Executive and Legislative powers have chosen to approach this case with caution.
The second case against the OPEC was brought to court in 2001. In this case, Prewitt Enterprises, a gas service station operator filed suit against the OPEC as an organization (and against not its members) for price-fixing. Contrary to the IAM case, in this case the OPEC was condemned to illegal practices based on two central points. Firstly, it was ruled that this case did not involve sovereign States. Rather, the court saw OPEC as an unincorporated institution, based in Vienna, rather than a collection of member states. Furthermore, the act of marketing oil was considered commercial and conducted within their territory. Therefore, it was ruled that the Foreign States Immunity Act and the Act of State Doctrine need not be considered. However, in 2002, the decision was reversed on technical grounds.
Based on the case law presented, it has been argued that the actions of the OPEC are not protected by sovereign immunity (Udin, 2001). On the one hand, regulating the development and the rate of extraction of natural resources in accordance with the country’s interests and thereby setting prices and production level can certainly be considered governmental in nature and thereby excused from US antitrust law through the FSIA. However, it can be argued that sitting together in collusion with other supplier countries to coordinate marketing strategies, or, more specifically, coordinating production levels with the dominant goal being to (artificially) raise the oil price does constitute a commercial act, placing it without the scope of the FSIA. Since the consequences of the cooperatively marketing of oil are not restricted within OPEC territory, jurisdiction is also not barred by the Act of State Doctrine. In addition, since the Hartford case, applying international comity as an issue preventing the exercise of jurisdiction has been severely limited to cases in which there is a ‘true conflict’, which would not be the case if the US antitrust authorities were to take action against the OPEC. However, before such action can be taken, it has to be shown that OPEC’s actions have a direct and intentional negative effect on US society (the ‘effects’-test). It is well known that OPEC openly aims to set the oil price at such a level as to finance the economy of its members, although is remains questionable whether it is successful in doing so. However, in the view of the US congress, OPEC also prevents the price of oil becoming too high, so as to keep the US addicted to oil by making the search for alternative energy sources less worthwhile (Udin, 2001). Since the American society, like most western societies, is highly dependent on petroleum products, mainly in the form of gasoline, it becomes clear that OPEC’s actions directly influence a large number of US citizens and consequently has a significant effect on the US economy.

Therefore, after analyzing the possibilities of applying US antitrust law extraterritorially, it becomes clear that, on legal grounds, the United States can undertake action against the alleged anti-competitive behavior of the OPEC. In practice, however, one has to consider whether such actions are desirable. It could be imagined that, if the US were to take unilateral action against the OPEC, the latter could react by adopting a protectionist stance, arguing their right to protect their main industry. Although international comity is not legally binding, it should not be disregarded entirely: (international) legal action does not occur in a vacuum, but will surely influence other policy areas and should therefore be considered thoroughly.
4.4
European Union competition law

The treaty of Rome (the treaty that established the European Economic Community, the predecessor of the European Union, in 1957) contains two articles which are directly related to trade and competition policy, Article 85 and 86. In the context of this paper, the most relevant one is Article 85, which prohibits all “agreements, decisions and concerted practices between undertakings that may affect trade between Member States and which have as their object or effect the prevention, restriction or distortion of competition within the common market (…)”. Although the notion of jurisdiction over ‘foreign states’ is not mentioned explicitly, the EU competition rules have, on occasion, been enforced on behavior occurring outside the EU but which has its effect within it. In the first case that asserted application of EU competition law to non-EU producers (the Dyestuffs case in 1972), it is generally accepted the EU largely followed a reasoning similar to the ‘effects’ doctrine from the US antitrust legislation, although it was never stated explicitly (Klodt, 2001). Rather, the official reasoning was based on the ‘territoriality’ doctrine, which gives the legal authority to a state based on the location of the alleged infringement. This concept has been further elaborated in the 1988 Wood Pulp case. In this case, the European Court of Justice (ECJ) asserted jurisdiction of an export cartel which had already been approved by US antitrust legislation. Again, the ruling was based on the territoriality principle. According tot ECJ, the decisive factor in whether extra-territorial application of (competition) law is justified is the place where the disputed behavior is implemented, which is, in the case of contested cartel behavior, the location where the goods are sold, not the location where the decisions are made nor the locations where the challenged firms are established. 
Regarding the concept of international comity, the ECJ has held that comity should not deter the application of EU competition law if it does not require the defendant to act against its domestic law or if it does not harm interests which are of such importance to non-member States that it prevails over the EU’s interest of maintaining the competition within its common market, similar to US ruling. 
Although the form of the competition legislation of the European Union shows large similarities with the US antitrust regulation regarding the extra-territorial application, there are a number of significant differences in practice (Fox, 1997). The main difference is the level of enforcement. In the US, antitrust policy is actively enforced by the Department of Justice through the continuous investigations of possible cartel behavior, while in the European Union cases are often instigated by competitors. Compared to the US, the European Union focuses more on keeping a fair economic playing field for small and medium sized firms by targeting abuses of market power than on anti-cartel activities.
Consequently, although EU competition legislation does enable pursuing foreign based cartels, it seems unlikely that the European Union will undertake direct action targeted at the OPEC. First of all, since the export of oil constitutes a large portion of the income of most of the OPEC’s member states, it could be argued that the trade in oil is of such significance to the OPEC that, under the ECJ’s ruling, international comity could play a large role in considering exerting EU jurisdiction. In addition, anti-cartel action based on EU competition law is usually initiated by private parties, in particular by competitors of the defendant. Since little oil is produced by EU members
, it is unlikely that action will be taken against the OPEC based on EU competition legislation.
4.5
Future international competition law

As discussed in the previous sections, taking action against the OPEC based on the application of US antitrust law or the application of EU competition law will be a controversial issue since, in essence, it require the extra-territorial application of local law. An international competition law regime would circumvent this problem. By pursuing the OPEC on basis of an internationally recognized and accepted regime, its actions could be judged on their economic impact solely without being clouded by political considerations. However, no such internationally agreed competition law exist, although is has often been suggested both in the academic community and in political circles. The discussions can roughly be divided in two categories: the first category envisages incorporating competition policy in existing international economic institutions, while the second group proposes establishing a new institution. Both options will be discussed in this section.
It has often been suggested that the creation of a new competition law regime should take place within the World Trade Organization (WTO) (Hoekman and Holmes, 1999; Hoekman and Mavroidis, 2002; Gerber, 2007). There are a number of reasons for this. First of all, there are arguments from a fundamental point of view. The mission of the WTO is to increase the welfare (of its member countries)
, by eliminating barriers to trade. It is clear that a close relation between trade (and barriers to trade) and competition policy exists. In a way, both policy regimes represent two sides of the same coin: whereas the role of international trade policy is to prevent the misbehavior of governments in the trade arena, international competition policy is aimed at addressing the misconduct of firms (Jacquemin and Lloyd, 1998). Since the WTO already has a leading role in issues relating to international trade, incorporating the new competition policy in the existing WTO framework can bolster the WTO as a charter for international economic regulation. By combining all (trade related) policy areas within one institution, this allows the coordination of the different policies in order to reach the optimal effect in terms of maximizing welfare.
Besides this fundamental argument, there are also significant arguments from a practical point of view (Lloyd, 1998). The WTO as an institution is well established and has the institutional framework to deal with disputes and enforce its rulings by sanctions. Through this set-up, the WTO can cope with the free-riders problem, the most common problem to institutions (Weinstein and Charnovitz, 2001), which is rather unique among global institutions. In addition, another practical advantage of incorporating competition laws in the WTO is that most trading nations are already members of the WTO and would, in an ideal case, automatically be subject to the newly instituted competition law legislation.
Opponents of incorporating competition law in the WTO, however, argue that, while the existing institutional framework of the WTO certainly offers benefits, competition policy, which deals primarily with the actions of private agents, is inherently more complex and broader in scope than trade policy which deals with governmental agents (Jacquemin and Lloyd, 1998; Becker, 2007). Therefore, competition legislation within the WTO might be at risk of being submerged by with trade considerations. Also, currently, the WTO has no requirement that its members must have national competition policies. As a result, introduction of a new international competition law within the WTO and enforcing it upon its members would require a change in mindset of some of its members before any agreement can be reached (Lloyd, 1998). If a new institution is to be established, however, it could start with a small number of founding members which show the ‘proof of principle’ of the validity and benefits of such an institution and actively pursuing the required change in mindset in countries without an existing competition policy. Subsequently, the coverage of the new institution could be expanded through accession of new member countries. Another point of critique is that international competition policy, by its nature, will concern itself with the structure of markets located within different countries. As such, each case would require the intensive investigations to understand the behavior and dynamics of local markets and private entities acting within these markets (Lloyd, 1998). Even if the WTO has the power to obtain information from private entities, which it does not have now, it would require a huge change for the WTO to investigate all private actions in all relevant goods and service markets. A new institution, on the other hand, could address this issue and develop the proper tools and framework from the onset to tackle this daunting task.
Apart from deciding how the new competition law should be institutionalized, there is also the question what form such new competition legislation should have and how to gain coverage over as many countries as possible. For the new competition policy to be effective, it has to be implemented in such a way that it is acceptable and beneficial to prospective members. Therefore, the new competition law must rest on a ‘sense of community’ (Gerber, 2007): since joining the new international competition law regime is a voluntary decision of the member states, it is clear that states will only join out of their own interests and see the new competition law as an institution working towards a common good rather than as a tool for other countries to use against them. The effect of a failure to recognize this ‘community-based’ approach was recently seen in the unsuccessful attempt to include competition law on the negotiation agenda for the WTO Doha round. Although the EU, led by several political leaders and well-known economists, initiated the attempt to put the subject of competition law on the negotiation agenda, it ultimately failed due to lack of support from the United States on the one hand and a large group of developing countries on the other hand. For both (groups of) countries, the lack of support was the result of fear that the new competition regime would harm that group’s interests. In the United States, the main concern was that the new competition law would mainly target large multinational firms, many of which are US-based. Therefore, in the eyes of the US officials, implementing such competition law would be a direct assault on the economic position of the US. There was also a concern that any international competition law would be less rigorous than the current US legislation and EU legislation, thereby ‘diluting’ the effectiveness of both. On the other hand, developing countries, most of which do not have any experience with competition legislation, worried that an international competition law would, in effect, grant another legal tool to American and European firms to gain access to their markets. In addition, if the new competition law would be based on the existing US antitrust laws, which are more likely to affect agreements among groups of producers (in developing countries) than the unilateral behavior of large multinational firms, it would also inhibit countries in the developing countries to form an adequate cooperative response to the coerced market access. In effect, these responses clearly illustrate the lack of ‘community sense’: both groups of countries fail to see the potential benefits from a common competition policy and focus on the possible negative effects. It also shows that, since there is a wide range of economic structures and levels of development, an international competition law would have to carefully balance its benefits to all potential members.
Even if international competition legislation was to be institutionalized, the effects of these laws on the actions of the OPEC would be unclear. Currently, only nine of the thirteen OPEC states are members of the WTO, with Saudi Arabia, the world’s largest petroleum producing country, being one of the non-WTO members. It is by no means certain that OPEC states, which may have a lot to lose to international competition laws, would agree to these laws, regardless of whether it will be incorporated in the WTO. Furthermore, due to the nature of the OPEC as an organization of independent states rather than a collusion of private entities, taking action against the OPEC will remain a controversial and difficult issue even if international competition laws were to come into existence. Finally, it is clear, as evidenced by the long history of failures to achieve a transnational competition regime, that it is unlikely that the development of such laws will provide the basis for action against the OPEC in the near future.
5. 
Concluding remarks
Although the Organization of Petroleum Exporting countries has been branded by scholars as a cartel for decades, politicians and the media, little action has been taken against it up to date. The main reasons for this have been the lack of consensus about the influence that the OPEC truly has on the rising oil prices and the uncertainty of non-OPEC members on the legal tools at their disposal. In this paper, both issues have been addressed systematically.
With regard to the effect of the OPEC on the oil price, econometric analyses were performed on a number of possible determinants for the changes in the oil price. The results of these simplified analyses show that, at least in the period of 1982-2006, the power of the OPEC, both as an organization and as a collection of countries, to influence the price of oil is questionable. Rather, the results suggested that the rising oil prices were demand driven rather than the result of any OPEC decisions. Altogether, there is no support for the assumption that the OPEC acts like a (competent) cartel, being able to influence the price, denying any economic ground for action against it.

From a legal point of view, a short review on United States antitrust laws and European Union competition legislation shows that, in principle, the extra-territorial application of those laws against the OPEC is possible. However, in both cases, it would require a careful consideration of political and economic interests before such a course of action can be taken. Although an international competition law would circumvent this problem, no such regime currently exists. Even if it would be created, it remains to be seen whether it can be a platform for pursuing the OPEC. 
Putting it all together, it can be concluded that there is little foundation for (international) action against the OPEC, and as a result, that such action will be unlikely in the near future.
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APPENDIX 
Time-series data of variables
	Year
	Real Oil Price

($ per barrel)b
	OPEC production quota

(millions barrels/day)a
	OPEC oil production

(millions barrels/day)b
	Non-OPEC oil production

(millions barrels/day)b
	Real World GDP (in $)c
	Exchange rate

(US $ / €)d

	1982
	55.98
	17.15
	18.78
	34.68
	24,332.60
	1.24

	1983
	49.80
	17.15
	17.50
	35.76
	25,036.48
	1.31

	1984
	47.18
	16.91
	17.44
	37.06
	26,183.98
	1.45

	1985
	42.40
	15.68
	16.18
	37.79
	27,093.86
	1.50

	1986
	21.62
	15.50
	18.28
	37.92
	28,061.06
	1.11

	1987
	25.68
	15.83
	18.52
	38.11
	29,095.07
	0.92

	1988
	20.14
	14.68
	20.32
	38.37
	30,367.56
	0.90

	1989
	24.22
	18.84
	22.07
	37.72
	31,342.32
	0.96

	1990
	29.03
	21.78
	23.20
	37.30
	32,077.66
	0.83

	1991
	23.00
	22.29
	23.27
	36.91
	32,488.85
	0.85

	1992
	21.59
	22.98
	24.40
	35.72
	33,160.55
	0.80

	1993
	18.68
	23.70
	25.12
	35.05
	33,897.14
	0.85

	1994
	16.86
	24.23
	25.51
	35.53
	35,080.11
	0.83

	1995
	18.17
	24.23
	26.00
	36.33
	36,535.14
	0.73

	1996
	22.40
	24.63
	26.46
	37.24
	37,745.58
	0.77

	1997
	20.39
	25.03
	27.71
	37.98
	39,185.17
	0.89

	1998
	12.66
	19.38
	28.77
	38.14
	39,878.42
	0.90

	1999
	17.78
	23.33
	27.58
	38.27
	41,272.80
	0.94

	2000
	29.54
	23.99
	29.27
	39.10
	43,258.99
	1.08

	2001
	23.39
	24.24
	28.34
	39.64
	44,486.43
	1.12

	2002
	23.78
	21.70
	26.35
	40.61
	45,975.97
	1.06

	2003
	28.42
	24.75
	27.82
	41.41
	48,130.39
	0.88

	2004
	54.93
	25.13
	29.92
	42.30
	50,679.95
	0.80

	2005
	47.97
	27.65
	31.16
	42.50
	53,141.77
	0.80

	2006
	58.30
	23.53
	30.66
	42.80
	57,251.72
	0.80


a Source: OPEC Annual Statistical Bulletin

b Source: Annual Energy Review, US-DOE

c Source: Groningen Growth and Development Center

d Prior to 1999, the exchange between the US dollar and the Deutschmark was used, converted at the official Deutschmark/Euro conversion rate. Source: Deutsche Bundesbank and European Central Bank









Table 2


Regression analysis for the %-changes in the price of oil using equation (2)�
�
Variable�
Coefficient�
Standard Error�
t-value�
�
Intercept �
-0.360�
0.166�
-2.165�
�
Qu�
0.782�
0.658�
1.189�
�
C�
-0.086�
0.064�
-1.332�
�
QNO�
1.059�
3.965�
0.267�
�
GDP�
11.213�
4.643�
2.414*�
�
Exc�
-0.103�
0.600�
-0.171�
�
R2�
0.43673�
�
�
�
F-value�
2.79123*�
�
�
�
Note: Levels of significance: 5% (*).





Table 3


Tests for Granger causality between the (relative change in the) price of oil and the (relative changes in the) oil production variables�
�
�
Results for relative changes in the variables�
Results for the original variables�
�
�
Price as dependent variable�
Price as independent variable�
Price as dependent variable�
Price as independent variable�
�
OPEC production�
0.37�
0.58�
3.26**�
1.52�
�
OPEC Quota�
1.53�
0.47�
1.72�
1.71�
�
Non-OPEC production�
0.00�
0.00�
5.66*�
1.47�
�
Lag length: 1 period


Values represent F(1,21) statistics. Levels of significance: 5% (*), 10% (**)














� Although the oil production in the North Sea area is sizable, it has reached peak production in 1999 and has been decreasing sharply ever since. It is estimated that 70% of the ultimately recoverable amount has been recovered. (Source: UK Department of Trade and Industry statistics).


� The goal of the World Trade Organization is to “improve the welfare of the peoples of the member countries” by “helping trade flow smoothly, freely, fairly and predictable”. (Source: “The World Trade Organization… in brief.” Folder available on the WTO website)
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