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Abstract
The indigenous, the internally displaced, the widow, and the citizen of the South are all categories of identity that converge at the same time and in the same geographical space in Colombia. This paper investigates the relationship between human rights theory and practice through a “socio-legal” analysis of the interaction between international law from above (law in the books) and international law from below (the living law). A case study concerning the internal displacement of the indigenous peoples of the Cauca region in Colombia was selected as a scenario where the global/local, legal/illegal, and individual/collective overlap with each other. This research paper seeks to determine how and in what ways international law from above and international law from below interact in order to solve or perpetuate the problem of internal displacement of indigenous peoples in Colombia. Any attempt to analyze the root causes of this internal displacement requires an investigation of the meaning of land for different actors and of the ways through which these actors understand, frame and claim the law.  The relationship between the indigenous peoples and the Colombian state, and the repertoires delivered by them through certain norms, practices, and institutions, is analyzed in this paper.

Relevance to Development Studies

Since being developed has been increasingly understood as the realization of all human rights, one must admit that development and human rights are two categories in need of being investigated with regard to the rationale that inspired their emergence within international law. This paper tackles the problem of internal displacement of indigenous peoples in Colombia, with the purpose of demonstrating that development and human rights often end up in systematic social injustices. Social sciences seek for empirical evidence regarding concrete and local experiences of law creation, law profiting, and law understanding/framing. 
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PROBLEM STATEMENT, JUSTIFICATION AND STRUCTURE OF THE RESEARCH
Law represents social relations shot through with power, which we cannot choose not to be involved with. When indigenous communities and their allies produce maps and lawsuits, they do so under conditions not of their choosing. These struggles unfold within an already-mapped world where one cannot elect to live outside of sovereignty, territory, or the law (Wainwright and Bryan, 2009: 156)
Problem statement
Internal displacement of indigenous peoples is a serious problem in Colombia.  Land disputes have caused the massive internal displacement of more than 3 million peasants, afro-Colombians and indigenous peoples, mainly to urban areas. This means that Colombia currently has the second world largest population of internally displaced people, after Sudan (International Displacement Monitoring Centre, 2007, in Human Rights Council Report of the Special Rapporteur on the Right to Food, 2008: 7). Indigenous Peoples (IP) and afro-communities are amongst the groups most affected by the internal displacement in Colombia (Houghton, 2008: 112; see also National Statistics Department of Colombia- DANE, 2006). 
The issue of land represents an overlapping problem amongst the main development actors in Colombia, who perceive different connections with spatial configurations. On the one hand, one can identify the conception of land according to “the experts”, who understand land within the modern state realm: property and territory as a source of power (Wainwright and Bryan, 2009). On the other hand, “indigenous knowledge” conceives a special spiritual, environmental and material connection to land (Dannenmaier, 2008). The experts perceive this as an obstacle to development that needs to be removed (Castrillón, 2006; see also Fundación Nuevo Arco Iris, 2005). Colombia therefore shows an interesting scenario of confrontation between the power relations that have shaped the “expert” vs. “indigenous” relationship, under conditions of dominance and prevalence of the expert. 

A clear and determined model of nation-state has been devised since the very beginning of the Colombian Republic, which has been accompanied by a related model of development (Rajagopal, 2003). The development process adopted by the Colombian polity depends on land and natural resources which have been obtained through violence
 (Villa and Houghton, 2005; see also Houghton, 2008). That means that still today, cartography and law are hegemonic for the representation of indigenous claims and this representation is already conditioned by unequal relations of social power, i.e. property, the nation-state system, and citizenship (Wainwright and Bryan, 2009: 153). 
Justification and structure of the paper

In a country like Colombia, law does not really work for some people(s) who have faced violence and extreme poverty situations. The continuous and overwhelming human rights violations that take place in Colombia suggest a sense of uselessness of international law and human rights standards and prompt a more critical and inter-disciplinary approach in which power relations and the very roots of these violations are investigated. 

This paper presents a socio-legal analysis of a concrete case with the purpose of understanding what people do with law, who devises law and who benefits from it. The term “socio-legal” refers to the interaction between social sciences and law, and the relationship between so-called “law in the books” and “the living law”, meaning the ways through which people in the local realm understand, frame, and claim the law produced in global scenarios.
The concrete case of the internal displacement of the indigenous peoples of Cauca was chosen as the “living law” scenario. The Cauca region is an interesting example of simultaneous global and local, legal and illegal, and individual and collective scenarios. This region was selected because it is placed in a culturally diverse and geographically strategic area (the south-west of Colombia) near the Pacific Ocean, and because the indigenous peoples of Cauca created a social movement. Social movements, as will be explained later in this paper, represent counter-hegemonic strategies against law in the books.
Analyzing “law in the books” (which will be interchangeably used as international law from above) and “the living law” (which will also be referred to as international law from below) was way more complex than expected. Therefore, some conceptual categories were created in order to clarify the research process: “Mr. Smith” and “Ms. Quilcué et al.” These two categories can be contradictory and confrontational while at the same time interacting with each other, and even depending on each other. 

Chapter one of this paper deals with the concepts and theories that constitute the entry points and foundations of the research. The concepts of “Mr. Smith” and “Ms. Quilcué et al.” will be explained, and thereafter both the international law from above (and some of its sub-systems) and from below will be described. Chapter two explains the methodology, methods, objectives, research questions, scope and limitations of this research. In view of the complexity of the selected case, a separate chapter presents the background to this case by explaining the Colombian context. Chapters four and five consist of the main research findings, respectively, the repertoire delivered by Mr. Smith in Colombia, and the repertoire set up by Ms. Quilcué et al. Finally, some concluding observations are made in chapter six.

CHAPTER ONE
ANALYTICAL FRAMEWORK: CONCEPTS AND THEORIES

If postcolonialism studies the ordering practices of imperial subordinations, as much as feminism studies the subordinating protocols of hegemonic gendering, the answer is that since we are all implicated in the processes of privileging and disadvantaging associated with empire, all scholarship critical of those processes is legitimate (Duncanson, 2003: 2)
The analytical framework for this paper is presented before the methodology chosen for investigating the research questions because that methodology flows directly from this theoretical understanding. In general, this research argues that “Mr. Smith” travels from the North to Colombia, as well as from the Colombian North to the Colombian South, representing “law in the books” or “international law from above”, ending up in massive internal displacement, while “Ms. Quilcué et al.” have to use the counter-repertoire of “the living law” or “international law from below”, which is delivered through the means of social movements.
1.1 Relevant concepts: “Mr. Smith” and “Ms. Quilcué et al.”
The concept of “Mr. Smith” is a synonym for the global, the North, the First World, the developed countries, and the West, basically meaning globalized discourses. This paper adopts the definition of globalization provided by Santos (2006: 396): 
A set of unequal exchanges in which a certain artifact, condition, entity or local identity extends its influence beyond its local or national borders and, in so doing, develops an ability to designate as local another rival artifact, condition, entity or identity.

International law (from above) is a manifestation of these globalized discourses. It develops a complex and concomitant series of strategies, which Dale and Samara (2008: 3) called “transnational networks of governance”, meaning the variety of networks ─including states, corporations, and the media─ that traverse the boundaries of the nation-state. One must note that Mr. Smith is also present in Colombia. There is no confined geographical space for him, even though he uses the geographically determined idea of the “nation-state” for his own convenience, since he believes that his empire “would be something new in the world precisely because it would not suffer Rome’s fatal addiction to territorial conquest, a vice that had led to despotism” (Schama, 2001: 401). He travels from the North to Colombia and from the Colombian North to the Colombian South. He adapts to different contexts but his model of human being and nation-state is more or less the same: the purpose of the legal system is to universalize the law, as a means of homogenising and converting all people into rational individual citizens, according to the liberal project.
Mr. Smith is confident that all roads lead to the free market mechanism as if the market would resolve all tensions. The perfectly competitive market of his dreams relates to the real oligopolistic, surplus-dumping, tax-evading, poor-deceiving, price-fixing market (Hintjens, 2009). In other words, he dreams of a liberal and rational world which travels simultaneously between the markets, laws and wars, while all of these scenarios are framed under the spatial configuration of the nation-state (Castrillón, 2006; Nayar, 2003: 2; Santos, 2002).

“Ms. Quilcué et al.”

Quilcué is the real surname of a widow indigenous woman who is one of the most visible indigenous leaders in Colombia and belongs to the Regional Indigenous Council of Cauca (CRIC). CRIC is a social movement that emerged in the 1970s in the Cauca region of Colombia. The words “et al.” are used to include the internally displaced indigenous peoples of Colombia both individually and collectively, even though they do not represent homogeneous cultures. 

This paper refers to “Ms Quilcué et al.”, as a representation of the local, the South, the Third World, the developing countries, the indigenous, i.e. the discourses that have lost against globalized discourses, under conditions of unequal exchanges (Santos, 2006: 396). The discourse framed by Ms. Quilcué et al. is not created through a priori designs. In fact, it is often contradictory. Sometimes it rejects the language of rights but ends up appealing to it. Conversely, sometimes it uses rights as its sword (Abel, 1995: 5) but the outcome of these claims might be a total rejection of its tenets.  Mr. Smith cannot afford to ignore Ms. Quilcué et al., and vice versa. They reinforce each other. 
For Ms. Quilcué et al., there is no originally global condition for which we cannot find local roots because globalization presupposes localization (Santos, 2006: 396). Therefore, there is a chance for “insurgent cosmopolitanism”, meaning “transnationally organized resistance against the unequal exchanges produced by globalized localisms” (ibid: 397). Globalization and its “transnational networks of governance” suffer two fallacies: the determinist fallacy ─since globalization is not spontaneous, irreversible and automatic─ and the fallacy of the disappearance of the South (ibid: 395).  

According to Ms. Quilcué et al., “there is nothing which determines that it is only the prerogative of the powerful to undertake a rethinking, an appropriation, of law. If anything, it is the violated majorities who have the ideological claim to the idea of Law” (Nayar, 2003: 3). Moreover, “a peoples’ law perspective would say ‘Enough – for this is not our law’ ” (ibid).
1.2 International law from above (and some of its sub-systems)  
This analytical framework builds on some of the limitations of international law as a whole, and some of its sub-systems: human rights law, indigenous peoples’ law, and internal displacement law. It is mainly based on the work of Rajagopal (2003), and joins the voices contending that it is not the lack of development that causes poverty. Rather, poverty results from the very process of bringing development (Escobar, 1995; Rajagopal, 2003: 3; Schech and Haggis, 2000). Thus, social movements seek to create alternative visions of development and modernity (Rajagopal, 2003). In that sense, the following concepts constitute the theoretical heart of this research paper:
International law from above

One must feel on safe ground for saying that “the modern states system is historically and conceptually linked with that of an international rule of law” (Koskenniemi, 1990: 4; see also Pahuja, 2007), and that the nation-state has been the spatial and temporal dimension of law (Santos, 2002: 19). Mr. Smith has written about international matters “by assuming that the liberal principles of the Enlightenment and their logical corollary, the rule of law, could be extended to apply in the organization of international society just as they had been used in the domestic one” (Koskenniemi, 1990: 4). For him, the connection between the rule of law and the principles of the Enlightenment appear evident. From the simple denial of the existence of principles of natural justice, the three liberal principles of social organization: freedom, equality and the rule of law follow (ibid: 5). According to Rousseau: “A free people obey but it does not serve; it has magistrates but not masters; it obeys nothing but the laws, and thanks to the force of laws, it does not obey men” (Rousseau, cited in Koskenniemi, 1990: 5). Thus, we could consider that for Mr. Smith, “the fight for an international rule of law is a fight against politics; a conscientious objection to the political” (ibid). For Mr. Smith, Koskenniemi would say, “organizing society through legal rules is premised on the assumption that these rules are objective in some sense that political ideas, views, or preferences are not” (ibid). Stemming from the previous considerations, one can logically understand that any extra-institutional form of resistance generated in the Third World remains invisible to international law (Rajagopal, 2003: 46). Any critique delivered against the rule of law or against international law is regarded as “ideological”, in opposition to its intrinsic goodness (Vidal, 2007: 21). 
Finally, Mr. Smith’s liberal theory assumes a clear distinction between the public and the private spheres, privileging only that which belongs to the public for legal protection (Rajagopal, 2003: 240). This presupposes “all legitimate power to be united in a sovereign will and all political activity to be conducted through institutional arenas such as legislatures and institutions such as political parties” (ibid: 241). Furthermore, it assumes “the unity of the social actor ─as a consumer, producer, and citizen─ and a harmonious view towards economic growth” (ibid). 

International law sub-systems: Human Rights

This paper perceives human rights as a key emancipator and vehicle for social change. Merry (2006: 2) pointed out that “human rights have become the major global approach to social justice and that they have become an important resource for local social movements”. However, the limitations of human rights ─as an effective discourse for the internally displaced indigenous peoples in Colombia hitherto─ should be considered in order for the CRIC, as a social movement, to develop its rights consciousness (Merry, 2006) within this rationale or to opt for an alternative understanding of human rights. Indeed, human rights constitute symbolic struggles between specialized agents, para-legal actors, social actors and communities in resistance (indigenous peoples) who dispute the meaning of law (Santamaría, 2003: 5). 

Talking about the underlying rationale of the traditional human rights discourse, this paper considers that, for Mr. Smith, the human in human rights is the “homo oeconomicus” (Rajagopal, 2003: 199). That means the modern market being possessed of full rationality, who attempts to realize his potentialities through the material conditions of the global market (ibid). This human being considers the idea of scarcity, meaning the assumption that man’s wants are infinite (ibid). This assumption implies choices over the allocation of resources. This “fact” defines the “economic problem” the solution of which is proposed by “Mr. Smith” through the market (ibid: 201).  

Consequently, rights were divided into sets of rights, according to liberal theory, with the prevalence of negative rights as individual spheres of autonomy vis-à-vis the state. Negative rights do not question the structural and socio-political root causes of human rights violations such as patterns of land ownership, militarization, local autonomy, control over natural resources (Rajagopal, 2003: 201). Other rights that do call into question these root causes are often treated as “second generation” rights to be fulfilled by “progressive realization” (ibid; see also Sepúlveda et al, 2004). Group rights such as self-determination “which had the potential of disrupting the conservative nature of human rights, were accepted just under the condition that they would not violate existing territorial integrity of states” (Rajagopal, 2003: 201; see also Salomon and Sengupta, 2003). 

International law sub-systems: Indigenous peoples rights

Traditional international law did not regard indigenous peoples as subjects of international law (Lerner, 1991: 99). Instead, the doctrine of “trusteeship” developed at the end of World War I (Article 22 of the League of Nations Covenant) was supposed to take care of their interests. For a long time, the particular group rights of indigenous peoples did not get specific attention at all. 
According to Salomon and Sengupta (2003: 10), collective rights such as the right to development are rights exercised by individuals collectively. With respect to indigenous peoples, although the individual is the object of protection, the fundamental element is the group (ibid). That means that the group itself exists first, thus group rights constitute a more relevant concept. In order for groups to be considered as right-holders of group rights, a certain level of group cohesion should exist. In other words, the existence of “identified and cohesive self-contained groups” might prevent that individuals belonging to a minority group could claim (individual) rights for themselves in the name of the group, which as individuals, may be denied by their state (ibid: 11). 

Concrete examples of group rights help to clarify this issue. Firstly, the prohibition of genocide can be seen as a guarantee for protecting a group. The raison d’être of this conduct to be regarded as a crime is that genocide occurs only when the aim is to wipe out a group (Salomon and Sengupta, 2003). Secondly, the Convention on the Suppression and Punishment of the Crime of Apartheid (1973, article II b and II c) refers to the “deliberate imposition on a racial group or groups of living conditions calculated to cause its or their physical destruction in whole or in part”. Thirdly, and crucially, group rights can be reflected through the right to self-determination (Salomon and Sengupta, 2003). Leuprecht (in Alston ed. 2001: 111) considered that “rights to a specific territory, to administrative autonomy or to special forms of participation in public decision-making are difficult to conceive as other than group rights”. 
According to Lerner (1991: 34), “the list of groups can be shortened to three basic groups: 1) ethnic or racial groups (color, descent, national), 2) religious groups, and 3) linguistic or cultural groups”. He also developed a catalogue of group rights such as:

[T]he right to physical existence (to remain alive), the right to the recognition of their legal personality, the right of non-discrimination, the right to the preservation of identity, the right to special measures (affirmative action), the right to decide who is entitled to membership in the group and the conditions for maintaining that membership, the right to establish institutions, the right to communicate, federate and cooperate with similar groups abroad the state, the right to have representation in the government and different levels, the right to impose some duties, under such conditions, and some groups (peoples in a broad sense), would enjoy the right to self-determination (ibid).  

Besides group rights, this paper also emphasizes some of the six historical conceptual claims employed by indigenous peoples, with the purpose of analyzing further (in chapter five) whether the indigenous peoples of Cauca are employing some of those claims. 
Firstly, the framework of human rights and non-discrimination, in which the approach varies from denying any distinctive character to indigenous claims, based on the assumption that human rights are universal, to upholding special measures that benefit indigenous peoples precisely because of the distinctive histories of these groups (Kingsbury in Alston ed. 2001: 73-7). Most of the court cases concerning indigenous peoples are cases about indigenous but the indigenous themselves do not figure greatly in the judicial opinions (ibid: 77). 
Secondly, some courts have conflated indigenous peoples claims under the framework of minorities, i.e. according to Article 27 of the International Covenant on Civil and Political Rights, given that indigenous claims have much in common with minority claims (ibid: 80-5). For indigenous peoples, Article 27 has implied a series of holdings that failure of the state to protect indigenous land and resources, may amount to a violation of the right to culture protected in Article 27 (ibid: 80). How the power of decision is allocated is of great importance, since this power has rested with state institutions (ibid: 87).
Thirdly, the framework of self-determination has also been employed by indigenous peoples. It refers to the relation between state and community (ibid). Any argument in favor of invoking the right to self-determination for indigenous peoples, assumes their colonized status, since its legal basis is the international law established for decolonization (ibid: 89). Yet, most of the groups participating in the international indigenous peoples movement expect to continue in an enduring relationship with the state(s) in which they presently live (ibid: 91).
Fourthly, indigenous peoples have claimed historic sovereignty over their land (ibid: 101). This claim implies a type of moral claim that resonates with liberal principles (ibid). However, a general argument for independence of indigenous groups based on historic sovereignty goes much further than most groups wish, and takes little account of how things have changed in socio-political and cultural terms (ibid: 102).
Fifthly, there are claims as indigenous peoples, such as the approach embodied by the UN Declaration on the Rights of Indigenous Peoples (ibid: 107). This justification might work well in specific contexts, where it is reasonably clear in broad terms who is indigenous and what wrongs were done in the past, so there seems to be a moral obligation to respond (ibid). Yet, as a rule this approach may not work for all types of societies with their own intricate identity politics and rapid cultural and economic changes (ibid: 106). 
Finally, some authors have thought about a “distinctive connection doctrine” regarding indigenous peoples (Dannenmaier, 2008). Although current human rights law protects what remains of indigenous peoples land, the impacts of certain development projects imply new territorial threats to indigenous peoples (ibid: 53). Emerging human rights doctrine tends to recognize land rights for the indigenous peoples “not as heirs to a European conception of property, but as peoples with a distinctive historical, cultural, and spiritual relationship to the land and environment” (ibid). A “distinctive connection doctrine” offers a means of addressing environmental impacts bound up with the indigenous relationship to lands and the environment, avoiding the conception of property rights limited to title deeds and trespass (ibid). This concept is useful to this paper, since one of the major causes of the internal displacement of indigenous peoples in Colombia is the political economy underlying lands, as a manifestation of Mr. Smith’s rationale. Hence, indigenous peoples’ lands mean more than mere property rights; they imply cultural, spiritual and environmental connections that the armed conflict and the internal displacement are continuously undermining. 

International law sub-systems: Internal displacement

Internally displaced persons (IDPs) is the category created for the people who flee their homes without crossing an international border. IDPs often flee for the same conflicts as refugees do, and are often more vulnerable to violence because of their proximity to the conflicts (Ferris, 2008: 10). Although their factual circumstances are usually the same, IDPs are not entitled to the same legal protection for refugees (ibid; see also Vidal, 2007). 

In 1994, the then UN Human Rights Commission appointed Francis Deng as the special Representative to the UN Secretary-General, and asked him to study the existing legal instruments applicable to IDPs in order to determine whether additional legal norms were necessary (Ferris, 2008). His analysis determined that many human rights instruments were applicable to IDPs, as citizens of their own countries (ibid). 

Internal displacement means a cultural rupture so strong that IDPs become internal refugees often living in a situation similar to refugees who live in a third recipient country (ONIC, 2003: 27). Vidal (2007) made two provocative but relevant statements, stemming from the affirmation that law creates, manages and controls social phenomena (ibid: 23). Firstly, according to Vidal, the legal framework created for managing the problem of internal displacement is a sophisticated mechanism of mobilization containment created by the North against the South (ibid: 17). Secondly, the Guiding Principles on Internal Displacement that constitute the legal framework designed for setting up clear standards about this problem ─even though they are considered as a set of non-binding guidelines (Ferris, 2008)─ allow states to assimilate internally displaced persons with refugees aiming to treat IDPs as foreigners in their own countries (Vidal, 2007: 94). He considers that while the refugee legal framework guarantees the mobility of refugees, the legal framework for internally displaced tends to guarantee their settlement within their original territorial spaces (ibid: 95). However, the Colombian state has not guaranteed that the IP remain in their lands, as will be argued in chapters four and five.

At least, IDPs have been recognized as a distinct category in need of legal protection. Since there was little interest in (nor political will for) drafting a new convention on internal displacement, Francis Deng initiated a process in the 1990s by which “legal experts” brought together relevant portions of international human rights law, international humanitarian law, and by analogy, refugee law into the Guiding Principles (Ferris, 2008). The 30 principles were based on existing law and included a preventive component, standards for protection during displacement, and protection during return, resettlement and reintegration (ibid). These principles were drafted by “experts”, rather than by representatives of governments. Here one can note that “experts”, again, design laws, which might be a reminiscence of Mr. Smith’s presence.
1.3 International law from below

This concept has been developed mainly by Rajagopal (2003), even though Rodríguez Garavito and Santos (2005) have also used it.  Rajagopal (2003: 2) conceives international law as “an ensemble of rules, policies, institutions, and practices that directly and indirectly affect the lives of millions of people, and seems to function within specific paradigms of Western modernity and rationality”. Moreover, international law perceives the development discourse as positive, due to its supposed potential to assist in the nation-building project or to promote liberal objectives (ibid: 3). International law from below refers, hence, to legal transformations achieved by actors who have traditionally been excluded from the creation and management of international law, such as social movements. In doing so, these actors transform and reshape the common understanding and rationale of the language of rights (Merry, 2006).

International law has never been interested in mass protests, except in the context of the formation of states, welcoming the victor as the legitimate representative of state sovereignty, and considering that all other popular protests and movements outside the state are, therefore, illegitimate (Rajagopal, 2005: 11, see also 44). This enabled the colonial authorities to treat anticolonial resistance as criminal acts and deal with them through law-enforcement measures, such as the doctrine of emergency (ibid). Third World resistance has only been admitted as legitimate through the discourse of human rights (ibid: 9). 

1.4 Social movements
The rise of social movements (SM) implies a general frustration with liberal democracy, linked to the failure of the Third World state to achieve the promises of development (Rajagopal, 2003: 251). This paper considers SM as vehicles through which social actors and local communities can rethink international law, since they represent “counter-hegemonic strategies” (Rajagopal, 2003: 245). Social movements’ identities are associated with survival strategies based on national liberation, class or identity (ibid: 243). SM perceive more than one source of law for claiming their life views. This is precisely what Tamanaha (2007: 396) has called “legal pluralism”. Legal pluralism entails dialogue between “expert” knowledge and “indigenous” knowledge over confronted issues, i.e. land.  
Moreover, SM contribute to human rights law in the area of cultural relativism, while they critique existing developmental models of rationality, progress and linearity (Rajagopal, 2003: 248-53). They rarely aspire to state power as an end in itself because they are locally based, and often reject violence as a means (ibid). What distinguishes social movements from human rights theory is that they result from the actual struggles of the peoples, and not from abstract a priori conceptions.
1.5 Concluding remarks
The analytical framework for this paper lies within the author’s understanding of the interaction between Mr. Smith and Ms. Quilcué et al. For Mr. Smith, international law constitutes the umbrella for delivering his exclusive and homogenising repertoire through some sub-systems like human rights law, indigenous peoples law, and internal displacement law. Both international law from above and its sub-systems have been delivered through a complex repertoire of norms, practices, and institutions which together, travel from the North to Colombia, and from the Colombian North to the Colombian South, as will be explained in chapters three and four. 

On the other hand, this analytical framework enables the author to argue that the exclusive understanding of “human being” according to Mr. Smith has implied the perpetuation of disadvantages for the internally displaced indigenous peoples of Colombia, against which a counter-repertoire of resistance through social movements has been created, as will be analysed in chapter five. Therefore, both international law as an umbrella and its sub-systems (human rights law, indigenous peoples law, and internal displacement law) have been challenged by the very peoples in order to acknowledge alternative conceptions of being human. 
CHAPTER TWO

RESEARCH OBJECTIVES, QUESTIONS AND METHODOLOGY

2.1 Objectives of this paper
This paper investigates the interaction between international law from above and international law from below, with emphasis on the strategies that have been used by the indigenous peoples of Cauca to challenge the traditional framework of human rights and indigenous peoples’ rights under the umbrella of international law. The ultimate objective of this paper is to determine what people do with law and who devises law and benefits from it. 
2.2 Research questions
Main research question: 

· How and with what results do international law from above and international law from below interact in relation to securing the human rights of the indigenous peoples in the Cauca region in Colombia?
Sub-research questions: 
· What are the manifestations of the “international law from above repertoire” in Colombia?

· What the human rights of the indigenous peoples of Cauca are and entail?
· What is the situation of the internally displaced indigenous peoples in Colombia? What are the main causes of the displacement from their collective lands?

· What are the strategies devised by the indigenous peoples of Cauca for countering the land seizure against them taken as “international law from below repertoires”?
· Does any Colombian institution provide any possibility for remedying the claims of the indigenous peoples? 
2.3 Research methodology
According to Landman (2007: 15), methods link theory and evidence. “Method is a function of the epistemological orientations of the researcher, the theoretical perspective that is adopted, the nature of the research question, as well as the available time and material resources” (ibid). In other words, “method is the substance” (ibid: 16). 

This paper is based on socio-legal theory. Broadly speaking, it refers to the study of law through social sciences, or the relationship between “law in the books” and the actual practice, as well as the ways in which it can welcome social movements as reform agents. Two approaches will be used. Firstly, an international law from above approach, implying the legal repertoire available for addressing the case of the indigenous peoples of Cauca, which uses international law as an umbrella and its subsequent specialized systems ─international human rights law, indigenous peoples law, and internal displacement law─ and the ways in which international law is received by the Colombian state. A second phase of this approach will come up when assessing the ways through which the state delivers this repertoire to the local communities. From the hegemonic use of law, part of a theory of international law from below, follows the necessity of studying the repertoire of institutions, practices and norms, which constitute something much broader than the law of treaties or international public law.

Secondly, an international law from below approach will be used, referring to the context of the indigenous peoples of Cauca and the ways in which they understand the law. From the social movements’ repertoire, follows the necessity of analyzing the institutional and non-institutional strategies set up by local actors.

2.4 Methods 
The findings of this paper were obtained through gathering and processing qualitative primary and secondary data. For the international law from above approach, a literature review was prepared at the International Institute of Social Studies and the Peace Palace in The Hague, the Netherlands, between March and June, 2009. This literature review investigated the rationale behind the international law repertoire. Key texts which guide the theoretical framework of this study were analyzed for that purpose. In regard to the international law from below approach, fieldwork was done in Colombia from July to October, since most of the arguments for this part of the paper could only be obtained there, as well as the material needed for generating answers to the research questions. 

Special recognition is due here for the Indigenous National Organization of Colombia (ONIC), which is the representative organization of indigenous peoples. ONIC rendered massive and permanent support to this research project. It has a significant archive and set of academic documents concerning human rights violations and indigenous resistance. Moreover, relevant jurisprudence from the Colombian Constitutional Court was examined, since that is the institutional actor that develops the principles of the 1991 Political Constitution which is geared towards recognizing indigenous peoples as subjects of rights and translates human rights standards to the national legal system. Other official documents elaborated by key non-governmental organizations and state agencies were also investigated.  
In addition, primary data were gathered through semi-structured interviews conducted in Bogota, for example with an indigenous leader from the Cauca region. In this interview in particular, two-way communication was sought since the idea was to obtain relevant insights concerning his framing of human rights, indigenous peoples law, and the resistance project adopted by the indigenous of Cauca. In this light, just a few questions were elaborated ahead of time. Sensitive issues were brought about during the interview, as will be described in Appendix 3.
2.5 Scope and limitations of methodology
With regard to the scope of this paper, firstly, it is important to observe that this is a socio-legal case-study of the situation of the indigenous peoples of the Cauca region. Time constraints and the complexity of the conflict(s) in Colombia made it not realistic to undertake a comprehensive study about all internally displaced people or all indigenous peoples in the country.  What happens in the Cauca region does not necessarily mean that the situation is the same in the rest of the country, since regions in Colombia are not homogeneous. In fact, one could understand the armed conflict in Colombia as multiple “armed conflicts”. Nevertheless, comparisons can be drawn between the Cauca region and the rest of the country. Therefore, the local scope of this paper does not imply that the findings are necessarily limited to the CRIC only although generalizing the findings would require additional research. This work is inspired by the idea that the local and the global are closer than ever before.
A main limitation of this paper consists of a common risk that social scientists need to cope with: the ethical problem of talking about indigenous peoples, rather than talking with them and elaborating this paper together. This means nothing less than the risk of converting the indigenous peoples into objects of research, ignoring their existence as subjects. Close contact with some key indigenous leaders and especially with the ONIC helped to avoid this limitation. 
CHAPTER 3
BACKGROUND INFORMATION ABOUT COLOMBIA
3.1 Indigenous peoples in Colombia and the Cauca region: a few basic facts

How many people are internally displaced in Colombia? Where are they? How do they live? What happened with their land and goods? What does the government do in order to assist and protect these people? What happens with the women, indigenous peoples, afro-Colombians, children and disabled people involved? How much money does the government invest in this problem?  
Between 3 and 4.6 million people have been internally displaced due to the Colombian armed conflict (CODHES official webpage). “Accion Social”, the government agency responsible for coordinating public policy about this issue, estimated that 3’029.670 persons were displaced between 1997 and 2008, whereas CODHES considers the total number for the period 1985-2008 to be 4’629.000 (ibid). At least 385,000 families lost 5.5 million hectares of land. This represents an economic loss of approximately $42 billion Colombian pesos. 98% of the registered households live under the poverty line and 82% live under the indigence line. Women account for 53% of this total. Finally, it has been established that the forced displacement has been caused by paramilitary groups (37%), guerrillas (FARC, 29, 8%; ELN, 3%), “emergent bands” (1, 6%) and the Colombian Armed Forces (1%) (ibid). 25, 1% of the internally displaced persons in Colombia recognize themselves as belonging to an ethnic group, and 3, 7% of this total considers themselves as indigenous (Comisión de Seguimiento a la Política Pública sobre el Desplazamiento Forzado, First Report, 2008: 40). 
Indigenous peoples of Cauca
Since the 1970s, the indigenous movement of the Cauca region has been the political and ideological engine of the indigenous peoples of Colombia (Villa and Houghton, 2005: 84). With 190.000 inhabitants, the Cauca’s indigenous peoples represent up to 20% of the national indigenous’ population in Colombia (ibid). Most of the mass mobilizations, road blockages, and political initiatives made by the indigenous peoples have the Cauca region as their core. Two out of the three indigenous representatives who participated in the “Asamblea Nacional Constituyente” (from which the Political Constitution of 1991 emerged) were from Cauca, as well as the only indigenous armed movement created hitherto (ibid). One must point out that the indigenous movement started its political process aiming at land recuperation, even though they also considered an ethnic lens (Houghton, 2008: 84).
The circumstances described above meant that the indigenous peoples of Cauca were continuously persecuted by local landowners, the paramilitary, drug traffickers, the guerrillas, and even the Colombian armed forces (Villa and Houghton, 2005: 84; see also Santamaría, 2003). Between 1974 and 2004, 1869 indigenous persons were killed in Colombia and the indigenous from Cauca among them account for 28.2% of this total (ibid). 60% of the arbitrary detentions against indigenous in Colombia, as well as 27% of the kidnappings and 20% of the forced disappearances were committed against the indigenous of Cauca (ibid: 85). Moreover, the up to 8500 internally displaced indigenous persons from Cauca constitute nearly 25% of the total of internally displaced indigenous peoples in Colombia. Most of these forced displacements are associated with human rights violations (ibid). 

Considering land struggles, the most representative years are between 1969 and 1974. It is quite difficult to obtain reliable data in this respect since the “Sistema de Información CECOIN” has only recovered data from 1975 onwards (ibid: 85). Although this information cannot be obtained, the 1969-1974 period represents the years when most of the human rights violations against the indigenous of Cauca occurred, basically committed by landowners through their own private security forces (formerly called “the birds”)  (ibid). 

In relation to the indigenous peoples of Cauca, war is assumed as a constitutive element of their own history (ibid: 94). All the armed groups ─whether legal or illegal─ that have existed throughout the Colombian armed conflict have been present in this region one way or another. Far from being intimidated by them, the indigenous peoples have mobilized and reaffirmed their autonomy (ibid: 95). 

The concrete experience of the Regional Indigenous Council of Cauca (CRIC) was replicated in other regions of Colombia as a means of claiming and vindicating their life conceptions before the state (ibid: 354). As a consequence of this process, the indigenous peoples of Colombia launched the first National Indigenous Congress of Colombia in 1982, which ended up in the creation of the National Organization of Indigenous of Colombia (ONIC). The key issues to be considered by the indigenous movement in Colombia were ─and still are─ the following (ONIC, 2009):

· Defense of the indigenous autonomy

· Defense of the indigenous collective lands

· Control of natural resources within indigenous lands

· Defense of the indigenous history, culture, and traditions

· Bilingual education 

· Traditional medicine recuperation and promotion

· Solidarity with other movements

At the same time, the ONIC maintains the following programs: human rights, education, culture, health, women, legal assistance, land, biodiversity, and close collaboration with its regional counterparts (ibid). The fact that human rights are part of its main programs will be discussed further below. However, it is important here to understand the internal and external dynamics that ended up in the consolidation of the indigenous movement in Colombia, and especially, the central role of the indigenous of Cauca in this respect. 

The complexity of the Colombian case makes it necessary to elaborate separate sections regarding the further (historical) background of this scenario, as part of mapping and understanding the interaction/confrontation between Mr. Smith and Ms. Quilcué et al.. Colombia, the only conflict-torn country in the region, represents a synthesis of several threats: social inequalities, internal displacement, guerrillas, counter revolutionary violence (paramilitaries), and organized crime, principally drug-trafficking (Narich, 2003:9). Obviously, there is a multiplicity of causes of this conflict that cannot easily be presented in full in this paper. Part of this refers to the envisaged model of the nation-state from the independence period until 1991, which will be presented below. Thereafter, the historical circumstances that ended up in the Political Constitution of 1991 will be roughly described. Finally, an explanation of the Colombian armed conflict will be provided. 
3.2 The Colombian state, social movements and indigenous questions
The emergence of the Colombian state
This paper builds on the idea that the main purpose of the Colombian legal system was to universalize the law, as a means of homogenizing and converting all its inhabitants into citizens (Castrillon, 2006: 360). The discussion of the elites was framed on the type of state apparatus and the kind of control over Colombian territory that was needed. This marked the struggle between two main political projects throughout the 19th century (Castrillon, 2006: 315). 

Just after a deep political and institutional crisis brought about at the end of the 19th century due to federal radicalism, in 1886 the centralist state came to be the socio-political model in Colombia until 1991, in an attempt to create an illusion of national unity. The role of the state was increased, and at the same time, the Catholic Church became a central aspect of Colombian identity (Castrillon, 2006: 319). The most relevant aspect of this “new” model of state was that indigenous peoples were conceived as an obstacle for the realization of the civilized and modernized society that the elites pretended to establish, where the individual subject ─conceived as a citizen─ was the main character (ibid: 315). It was said that “it would be desirable to extinguish the Indians, merging them with the White, declaring them free from tax payments and bringing land property to them” (Melo, 1989: 3). Indeed, one of the first decisions taken after 1886 was to extinguish any land property criteria based on ethnicity, in order to convert them into autonomous and independent citizens, according to the liberal paradigm created in the North (Castrillon, 2006: 320). 

A key aspect with regard to the relationship between the Colombian state and the indigenous peoples is that, according to Law 89 of 1890, indigenous peoples were placed outside the national legislation (Castrillón, 2006: 325 and 343). The state delegated to the Catholic Church any issue concerning indigenous peoples through the Concordato agreement of 1887, and a religious Mission Covenant signed in 1902 (ibid). In other words, the state formally excluded the indigenous peoples from its legal system, and conceived the Church as the main promoter of civilization vis-à-vis the indigenous.

One can conclude that indigenous peoples’ lands have been historically and systematically seized by certain political and economic actors (Castrillón, 2006: 447). Firstly, in order to develop their territorial, cultural and political project, the Spanish conquerors and colonizers placed them in the spatial configurations called “reservations” (resguardos
) with the purpose of using them as labor force, though protecting them from excessive abuse (ibid). Afterwards, the leaders of the Republican independence period took clear legislative measures aimed at gearing indigenous’ lands towards the liberal-market dynamics they planned to impose (ibid). In the same logic, throughout the 20th Century, Colombian landowners dispossessed the indigenous from their lands (ibid). In that sense, one could say that Mr. Smith has been present through the Colombian nation-state, (global and local) economic, religious and political actors, them being the observable obstacles against which Ms. Quilcué et al. have had to struggle in order to recover their culture. 
In conclusion, the indigenous were never recognized by the state as distinct social and cultural subjects. In fact, Mr. Smith imposed his legal view through the modern-liberal state in which law is designed to be general, all people are considered equal before the law, and it is assumed that law is known by every person (Castrillon, 2006: 364). 
The decades before the1970s

The “modernization” discourse went hand in hand with the political economy of lands, especially with the emergent economies of, inter alia, coffee, sugar, and tobacco (Castrillon, 2006: 320-21; see also Garcia, 1952: 26). By the 19th century Colombia had initiated its commercial relations with other states, and any indigenous enclave which could serve the capitalist project needed to be reconfigured to the modern and civilized discourse. The indigenous peoples also represented an important source of labor (ibid).  
By the 1930s Colombia had increasingly entered into the global production system, while at the same time the Union of Soviet Socialist Republics (USSR) and the Mexican Revolution had been witnessed by Colombian society (Castrillón, 2006: 328). This complex global and local scenario brought about the emergence of the Colombian worker and peasants movements, which progressively became a political subject with their own identity (ibid). This constituted a crucial issue given that the indigenous peoples joined these two movements for some decades, until the 1970s. Although the conception of the Colombian nation-state as a territorial space for individual citizens remained as the core rationale, it is important to stress the fact that during the 1930s an agrarian reform law and social conceptions of private property were conceived by the legal system (ibid: 329). 

Moreover, Law 81 of 1958 and Law 135 of 1961 considered for the first time that the Colombian state would not seize the indigenous reservations but establish a preferential right for them, and even their right to aggrandize their reservations (ibid: 333-4). Additionally, these legal innovations consider “the indigenous” as distinct from “the peasant”.  However, one must note that this preferential right was conceived under the principle of perceiving lands as the only problem regarding indigenous peoples. 

This period was highly influenced both by the Latin American indigenous discourse and the adaptation of emergent international standards on indigenous peoples, especially through the adoption of the human rights discourse after the Second World War and Colombia’s ratification of Convention 107 of the International Labor Organization (ILO). 

The indigenous movement as a social movement─ from 1970 onwards

The decade of the 1970s represents the emergence of the indigenous movement in Colombia, as an autonomous political subject (Castrillon, 2006: 337). As mentioned above, the indigenous peoples had joined the workers and peasants’ movements since all these actors had common interests against land and labor exploitation. In fact, throughout the 1960s the indigenous peoples already joined the peasants’ organizations (ibid: 347). However, in the end, the worker’s rationale was based on the same logic as that of the Colombian elites: the perception of the ethnic and the indigenous as outdated and backwards (ibid: 344). 

The necessity of conceiving the indigenous as something distinct from the worker and the peasant was the main reason why some indigenous organizations decided to establish an autonomous movement. During the 1970s, there were two institutional proposals representing two different indigenous visions of social movements. On the one hand, the Regional Indigenous Council of Cauca (CRIC) claimed a relationship vis-a-vis social movements in general, since they all had suffered from the project of the nation-state that ignored alternative voices (ibid: 346-50). However, until 1977 the CRIC belonged to the National Association of Peasant Users (ANUC). On the other hand, the Organization of Colombian Indigenous Authorities (AICO) was created, which conceived the indigenous movement as autonomous from other movements (ibid). 

3.3 The post-1991 Colombian state 
The recognition of the rights of the indigenous peoples in the 1991 Political Constitution of Colombia dramatically changed the confrontation between Mr. Smith and Mr. Quilcué et al., after the more than one century rule of the 1886 Political Constitution. This was fostered by jurisprudence from the Constitutional Court ─an institution created by the 1991 Constitution─ in which they are recognized as holders of collective rights.   

This paper stresses the significance of the decades before 1991, in which most of the Latin American states transformed their constitutional systems, with the purpose of adapting themselves to the global economic process that had started in the 1970s (Castrillón, 2006: XVIII). In fact, the creation of the 1991 Political Constitution of Colombia embodied two key messages from the international scenario. Firstly, the formal establishment of the neo-liberal agenda, including a complex toolbox of rules, institutions and practices aimed at “integrating” into the world market economy. Secondly, the increasing relevance of the international human rights system that permitted Colombian’s progressive forces to put pressure on the relevance of a renewed rights discourse (Castrillón, 2006)

As a consequence of these two key messages received from the international realm, plus massive internal pressure from several progressive forces such as human rights activists and demobilized former guerrilla members, Colombia witnessed the emergence of the 1991 Political Constitution (1991 CPC). The CPC starts by saying that Colombia is a social state under the rule of law (1991 CPC, Article 1). That means that the state is the main duty bearer of the fundamental rights established throughout the text. In addition, Article 7 of the CPC establishes that the Colombian state recognizes and protects ethnic and cultural diversity. This constituted a breakthrough in relation to the former years of Colombian history, when the national legal system had been openly mono-cultural. For the first time at this level, indigenous peoples were recognized as right holders (Castrillón, 2006). 

Nevertheless, one must note an apparent contradiction within the 1991 CPC. As George (2003: 15) stated, neo-liberal globalization is incompatible with the globalization of human rights. The reason, according to George, is that neo-liberalism and the kind of globalization it has spawned are entirely based on competition (ibid: 22). That means that some people would necessarily be excluded from the economic system because not everyone has the same skills, health, or whatever condition that impedes him/her/them from being part of that system. The issue of “including the excluded” is not a matter of charity but of solidarity (ibid: 25). For George, this clash of values between competence and solidarity means that human rights cannot be entirely respected, protected, and fulfilled, if a society decides not to deliver “a just distribution of material and non-material advantages” (ibid: 17; see also Article 25 of the Universal Declaration of Human Rights).  

The Constitutional Court (judgment C-027 of 1993: 80) acknowledged that the 1991 CPC adopted a series of norms aimed at strengthening Colombia’s participation in the economic and cultural internationalization process, led by international law. One might admit that this very process is not pacific but contested. Thus, the apparent contradiction of the 1991 CPC architecture can be resolved ─and one might guess that it was precisely the intention of its “creators”─ by allowing politics to define what values can be more appreciated by the Colombian society (Ehrlich, 1962; Koskenniemi, 1990 and Rajagopal, 2003). This is an interesting clash to analyze: the one between the neo-liberal agenda and the human rights agenda
.

3.4 The current armed conflict in Colombia and its implications for indigenous peoples

Latin American states, “even relatively effective and efficient ones, have never been particularly striking examples of Weberian rationality” (Hurrel, 1998:542). After the collapse of the Communist system and the failure of various states in Europe, huge transnational crime emerged in this continental space (Narich, 2003: 8). These considerations pave the way for understanding the particular Colombian context. In the current internal armed conflict of Colombia the distinction between the guerrillas, the paramilitaries and drug gangs is quite blurred because they are all part of the drug and arms trade transnational industry, even though greed is not their unique rationale, as some authors stated (Collier and Hoeffler, 2000). They have had to “pragmatically” distribute geographical corridors since they all have similar power interests over land concerning inflows and outflows of weapons and drugs. One of these geographical corridors consists of the Cauca region, precisely because it is placed in the south-west of Colombia, in the coastal region of the Pacific Ocean (Corporación Nuevo Arco Iris, 2007).  

The Colombian conflict is increasingly subject to internationalization, mostly represented by US intervention through military aid (Narich, 2003:9). In fact, as from 1998, Colombia became the third recipient of the US military aid after Israel and Egypt. Washington’s contribution to Colombia is mainly focused on its military component. As Narich (ibid: 14) pointed out:

Colombia became US concern and replaced Cuba for three reasons: it is their main provider of drugs; it is a global partner for the US (it has the fourth economy in Latin America), it is a major provider of oil and a source of immigration; and its problems can expand to the whole region. 
Recently, the Uribe administration signed a new “co-operation agreement” with the US, aimed at strengthening the fight against drugs and “terrorism” and permitting US military personnel to settle in at least seven Colombian military bases (Semana, 2009)
. Not surprisingly, given the political turmoil reigning in Latin America, neighbouring countries have condemned this agreement arguing that it entails a frontal geo-political provocation of the US in South America, in times when “left-leaning” regimes have come to power in the last decade (ibid).

Consequently, the internal armed conflict of Colombia includes transnational crime and Colombian territory has been perceived as a strategic configuration for various main armed actors. Land disputes over strategic areas, plus the continuous promotion of so-called alternative crops like oil palm, in the name of development (Houghton, 2008), have contributed to the massive internal displacement of more than 3 million peasants, afro-Colombians and indigenous peoples, mainly to urban areas. This humanitarian crisis has affected several regions of Colombia, including Cauca, where seven indigenous communities still struggle to survive from combatants and developers, significantly through the indigenous social movement of the Regional Indigenous Council of Cauca (CRIC). 
CHAPTER FOUR

MR. SMITH’S REPERTOIRE IN COLOMBIA

4.1 Introduction to the Colombian North repertoire

One of the key aspects of this paper is to suggest that Mr. Smith is not bound by spatial configurations, so he is epistemologically present throughout Colombia. Now this chapter analyzes the ways through which Mr. Smith delivers his legal repertoire of international law within the Colombian geography, considering the nation-state realm. A connection between international law and its sub-systems (human rights, indigenous peoples’ rights, and internal displacement law) and the ways through which Colombia has adopted them, is suggested. 
The context set up in chapter three is the entry point to this chapter, since the project of nation-state in Colombia was conceived under the believe that its inhabitants were homogenous, so any sense of cultural diversity was perceived as an obstacle for the unity of the state. The issue of land is mostly understood through the “expert knowledge” paradigm, meaning a political economy, profit-making, title and trespassing framing. 
A warning is required here. This paper does not argue that the Colombian North is just a product of Northern rationality. It intends to note the ways through which certain discourses have overlapped each other, ending up in a common understanding of the kind of human being to which all societies must gear themselves. This overlapping has clashed with other conceptions of life (Dale and Samara, 2008; Santos, 2006). 
A table encompassing some examples of the Colombian North repertoire against the Colombian South is presented as Annex 1. It compiles relevant research findings. In general, it is argued that this repertoire does not only include norms but also a complex series of institutions, practices and political attitudes by the state that together form what this paper calls “Mr. Smith’s rationale”.
Table 1 shows how the power of considering indigenous peoples in a “transitory phase” willing to convert and assimilate into “civilized” beings follows from the very power of decision stemming from determining who is indigenous and who is not. This situation changed dramatically after the “Asamblea Constituyente” of 1991, at least in political terms. However, any attempt of indigenous resistance is still seen by the state as a threat to the rule of law and public order which needs to be stopped through violence. With regard to collective lands, the state institutions created for fostering a comprehensive agrarian reform have been merged into a single agency whose purpose is to subsidize landowners under the developmentalist criterion of increasing exports, at the expense of vulnerable communities. 
4.2 The discourse of the Colombian government concerning the UN Declaration on the Rights of Indigenous Peoples

The UN Declaration on the Rights of Indigenous Peoples is a proper example of the official position of the Colombian state in relation to indigenous peoples rights. Although the Colombian government politically supported the Declaration in 2009, in 2007 it abstained during the vote on the adoption of the Declaration by the UN General Assembly (UN General Assembly, 2007). In explanation of its abstention, the Colombian delegation said that:

The Declaration contradicts the principle of the necessity and effectiveness of the State security forces, preventing the fulfilment of their institutional mission. That is not acceptable to Colombia. Protecting the rights and integrity of indigenous communities depends to a great extent on security in their territories. In that connection, instructions have been issued to the security forces to fulfil their obligation to protect the rights of such communities. 
Concerning IP participation, the government said that “The Declaration’s approach to prior consent [before the adoption and implementation of any program that might affect indigenous peoples somehow] is different and could amount to a possible veto on the exploitation of natural resources in indigenous territories in the absence of an agreement. That could interfere with processes benefiting the general interest” (ibid). Moreover, “it is important to stress that many States, including Colombia, constitutionally stipulate that the subsoil and non-renewable natural resources are the property of the State in order to protect and guarantee their public use for the benefit of the entire nation. Therefore, accepting provisions such as those I have cited would run counter to the internal legal order, which is based on the national interest” (ibid).
Needless to say that these statements constitute the heart of what this paper has understood as Mr. Smith, especially when it comes to framing the meaning of vague concepts like “general interest”, “national interest”, and “the benefit of the entire nation”. One should think that indigenous peoples might “be part of” the frame of the entire nation. Nevertheless, the arguments of the Colombian government that (parts of) this Declaration contradicts some national principles of “general interest”, might also be interpreted as considering indigenous peoples as “outside of” the frame of the entire nation.
4.3 National and transnational spaces of antagonism: the role of the Constitutional Court of Colombia and the Inter-American System of Human Rights

Both the international and national dimensions of economic, social, and cultural globalization emerged as a proper context where the indigenous peoples of Colombia could pose their cultural and land claims (Castrillón, 2006: XXV). In this context the “Constituyente” of 1991 emerged and the Constitutional Court played its part in favor of legal and socio-political recognition of the indigenous peoples. After 1991, three features explain the transformation of the vision on indigenous rights in Colombia. Firstly, by adopting a sociological and anthropological lens, the Constitutional Court conceived the indigenous as collective subjects (ibid). Secondly, these peoples are entitled to collective rights, such as autonomy, territory, their own language, their own jurisdiction, and identity. Thirdly, the Colombian state is the duty bearer and is responsible for guaranteeing those rights (ibid: XXIII). 

Some paradigmatic judgments from the Constitutional Court have declared some laws unconstitutional, irrespective of the political implications of these pronunciations against the government, i.e. the Forestry Law and the Rural Development Statute. Especially the judgments related to the internally displaced people ─T-025 of 2004─ and subsequent judgments such as the Auto 004 of 2009 were important for indigenous peoples. This will be described below.
Both the Inter-American Commission and the Inter-American Court have also elaborated important considerations concerning indigenous peoples rights. This occurred in spite of the fact that the American regional system of human rights is based on civil and political rights, and that public policies about indigenous peoples designed by the American states are integration and assimilation-driven (Castrillón, 2006: 225-6). In that sense, both of these organisms ─especially the Commission─ have created standards for considering economic, social and cultural rights of IPs, bearing in mind the collective dimensions established in ILO Convention 169 (ibid: 227-9). Three cases of the Inter-American Court constitute the core of the (re)interpretation of IP rights involved here: Aloeboetoe vs. Surinam (1993), Awas Tingni vs. Nicaragua (2001), and Saramaka vs. Surinam (2007). In those judgments the Court recognized that IPs are distinct groups whose members enjoy and exercise certain rights collectively, such as their systems of communal property (Inter-American Court of Human Rights, Saramaka vs. Surinam judgment, 2007: 29).  

The extent to which the judgments delivered by the Colombian Constitutional Court are epistemologically similar to the judgments elaborated at the regional system of human rights, as well as a proper comparison of the presence of Mr. Smith’s rationale behind their judgments, is a relevant topic for further research which cannot be handled in this paper. However, this paper would at least like to mention that these Courts represent (trans)national spatial configurations that overlap with the local strategies performed by the IPC, as will be described below. The IPs appear as transmission belts between the local and the global, while they file cases before the courts and advocate, i.e. in Geneva their (human) rights as was for example experienced by A. Quilcué in 2008 at the UN Human Rights Council (Murillo in NACLA Report on the Americas, 2009).
The internally displaced people in Colombia according to the Constitutional Court
This section will refer to two main aspects. Firstly, the Constitutional Court’s judgments T-025 of 2004 and “Auto 004” of 2009 will be explained, since they comprise the main socio-political issues concerning internal displacement in Colombia. Secondly, some critics of the legal repertoire concerning internal displacement will be presented.  

Judgment T-025 of 2004 and subsequent judgements: The unconstitutional state of things 

By 2004, the Colombian Constitutional Court (CCC) had received a significant number of individual tutelas
 brought by internally displaced persons who claimed for several human rights violations to be stopped. The facts were so similar and the causes of the violations were so common that this Court decided to accumulate all the claims and elaborate a single judgment for all of them (Colombian Constitutional Court, 2004). In 2004, the CCC established that the situation of the internally displaced persons in Colombia is so structural, systematic, and general, that there exists an “unconstitutional state of things” (ibid). The CCC obtained sufficient evidence in order to consider that the most violated rights were the right to life (in dignity), the right to personal integrity, the right to equality before the law, the right to individual petitions, the right to work, the right to health, the right to social security, the right to education, the right to a minimum wage, and special protection to the elderly, women, and children (ibid). The CCC considered that there are structural and historic (human) rights violations affecting internally displaced people that the Colombian state has not responded adequately and has not realized its primary responsibilities to respect, protect, and fulfil the human rights of IDPs. 
After 2004, more than 50 subsequent judgments (autos) have been elaborated by the CCC, in order to monitor and assess the fulfilment of the state’s obligations vis-à-vis the internally displaced. In any case until November 2009, the CCC has noted that “Acción Social”, as the coordinating agency responsible for the public policy regarding internally displaced persons, increased its budget for coping with this problem (CODHES official webpage). However, the CCC bluntly considered that there is still a systematic unconstitutional state of things, especially in respect to a continuous lack of coordination amongst the key state agencies responsible for this issue (ibid). Since 2004, the CCC has considered that the policies designed and implemented by the government aimed at coping with the internal displacement, i.e. land policies, restitution of goods, housing, income generation, health, education, and humanitarian assistance, have not complied with the human rights standards established in the Political Constitution and the universe of international treaties ratified by Colombia
 (ibid).
Judgment 004 of 2009: the internal displacement of indigenous peoples in Colombia

In January 2009, the CCC elaborated a breakthrough judgment in respect to the internally displaced indigenous peoples, the “Auto 004, 2009”
. The table attached to this paper as Annex 2 synthesizes the five main points of this judgment. Roughly, it recognizes that the internal displacement of indigenous peoples comprises both individual and collective human rights violations, with the risk of their cultural extermination as one of the main consequences.
4.4 Analysis of the legal repertoire concerning internal displacement
As clearly mentioned by the CCC, the complexity of the problem of the internal displacement of IPs does not allow providing a clear-cut explanation. This is a context where global/local, individual/group, and legal/illegal issues overlap with each other, which make it quite difficult to diagnose the root causes of this problem in order to design and implement adequate policies. How to evaluate a given policy when there is not enough clarity about the main perpetrators of human rights violations and when the situation of different IP communities varies to some extent?

The political project for territorial autonomy is the fundamental project of the indigenous movement and the common ground for their mass mobilizations (Villa and Houghton, 2005: 219). Forced internal displacement, usually accompanied by food and medicine blockages means a substantial reduction of indigenous social cohesion, since the permanent presence of armed actors obstructs their own cultural projects (ibid).  A clear fact to be recognised is that the damage caused by armed conflict and the internal displacement it entails have had a negative individual and collective “cumulative effect” in the memories of the IP (CCC, Auto 004 of 2009: 18). This cumulative effect resulted in skepticism and hatred against the state, and even in the perception that the state has been an active actor in these massive human rights violations (ibid). Villa and Houghton (2005: 215) consider that the dynamics of the armed conflict, i.e. forced displacement, the killing of indigenous spiritual leaders and traditional doctors, constitute dramatic situations that place these communities in risk of ethnocide, especially because these leaders often represent the unity and harmony of the community. This risk is evidenced in the impossibility for the IP to preserve their common history as the guide of their own identity (ibid). In other words, the internal displacement gears the IP towards hiding themselves in other identities and having to forcibly integrate in the dominant and hegemonic societies (ONIC, 2001).  
A relevant issue brought by the internal displacement of IPs is the fact that their authorities and justice systems are supplanted (Villa and Houghton, 2005: 217). Indeed, one of the outcomes of the territorial strategies developed by the armed actors is to progressively co-opt the political and legal scenarios to the extent that the very IP ─due to fear or necessity─ come to said actors asking for legal protection (ibid). This context, in normal circumstances, should have been resolved by the IP themselves, according to the constitutional rights to which they are entitled. 
The influence and leverage brought by Mr. Smith is witnessed in this case concerning the individualization of lives, irrespective of his direct or indirect participation. The ONIC establishes that one of the most notable impacts of the internal displacement of IP is the rupture of solidarity ties and consequently the accentuation of individualization processes, since the displaced are no longer able to live with their communities and share their rituals (ONIC, 2003: 31; see also Colombian Constitutional Court, judgment T-098: 2002). The indigenous peoples have marked their lands spiritually and politically, incorporating them within their “cosmovision”; in most of their communities land is conceived as a “spiritual subject” (ibid).
This chapter analysed the ways through which Mr. Smith arrived to the Colombian state, and the repertoire he created for travelling from the Colombian North to the Colombian South, ending up in systematic internal displacement, due to a clear clash of conceptions about (human) rights and development. The confrontation between distinct models of development and the rationale behind them will be investigated below, as represented in the resistance from social movements ─taken as key political actor─ against Mr. Smith (Rajagopal, 2003). The elaboration of multi-causal and less determinist interpretations of the armed conflict has permitted the IP to play a more relevant role in the political context (Villa and Houghton, 2005: 231). 
CHAPTER FIVE
MS. QUILCUÉ ET AL.’S REPERTOIRE

“We the indigenous women have to fight for being recognized as displaced, fight for accessing health and education services that are not ours, prepare food which is foreign to our culture and bodies; fight to avoid the disintegration of our families, and for our children not to lose our culture (…) Memories of our mountains, jungles, and their sounds kill us” (Colombian Constitutional Court judgment Auto 092: 2008)

This chapter represents what “law in the books” is lacking: the living law context where the voice of the peoples understands, frames, and uses the law, according to their life conceptions. This chapter presents the research findings about the interaction between local practices and international law. Firstly, the history and significance of the Regional Indigenous Council of Cauca (CRIC) will be presented as a concrete intervention for coping with the internal displacement and human rights violations against them. Secondly, this section analyses the legal and extra-legal repertoire delivered by the indigenous peoples of Cauca (IPC) aiming to confront the Mr. Smith. 

After 1991, the major struggles between indigenous peoples and the Colombian state have been framed under the realm of the Constitutional Court within Colombia, and the Inter-American Commission and Court of Human Rights, within the regional human rights system. Human rights have been a crucial space for understanding, framing and claiming alternative conceptions of life. Nevertheless, one must recognize that the indigenous movements have been strengthening several strategies outside the state institutional realm. This crucial issue will be analyzed here by way of presenting the findings on the international law from below approach.
5.1 The Regional Indigenous Council of Cauca (CRIC)

The CRIC represents the idea of counter-hegemonic resistance brought by social movements (Rajagopal, 2003). While its emergence was already described earlier on in this paper, its main goals and raison d’être will be presented below: 
CRIC’s political and legal project: Cultural and territorial autonomy (CRIC’s official webpage)
The political program of the CRIC consists of strengthening the livelihood projects of indigenous peoples, as well as maintaining and improving their relationships with other vulnerable actors in Colombia. The CRIC seeks to achieve that the Colombian state complies with its human rights obligations established in the 1991 Political Constitution (CRIC official webpage). 
It is quite crucial to recognize the importance of the recuperation and maintenance of the indigenous peoples’ traditional knowledge, since it represents the wisdom of the eldest indigenous, who are compared with books for the community to be consulted permanently (ibid). Special attention is needed for CRIC’s claims for legal recognition of the distinct cultural reality of indigenous peoples, within the current rule of law (ibid). It states that since IP’s rights have been violated since the Spanish Conquest, it is necessary to advocate for every law related to IPs since then, in order to know it, defend it and claim it. For this purpose, the CRIC has elaborated a written compilation of these laws (ibid). 
The CRIC has promoted legislation that is sensitive to the needs of indigenous peoples. The most important outcome of these efforts has been the elaboration of the 1991 Political Constitution, in which the Cauca region participated with three indigenous representatives (ibid; see also Castrillón, 2006). That Constitution among others introduced the possibility for the indigenous of Cauca to investigate and judge those who commit crimes within their territories, according to their own traditions (ibid). 
CRIC’s specific legal program consists of a team of lawyers and leaders aiming at bringing legal assistance to their communities, especially in terms of their constitutional rights. They also elaborate law and decree proposals (CRIC official webpage).
CRIC’s socio-cultural project

This project entails education, health and gender programs, according to IPs’ own values, beliefs, and practices (CRIC official webpage). This project underscores indigenous peoples’ symbols and meanings, their production and exchange relationships, their forms of delivering justice, as well as stressing the value of their own traditional medicines and of their native languages, as core elements of the so-called “indigenous cosmovision”, meaning harmony and equilibrium with the environment (ibid). Three key achievements have been acknowledged by the CRIC regarding cultural vindications: 
· The “rescue” of the indigenous identity, which is based on particular and historical indigenous life conceptions 
· The recuperation of indigenous lands as a source of culture and autonomy, according to their sense of harmony with the environment 
· Constitutional recognition of the existence in Colombia of ethnic and cultural diversity, guaranteeing IPs’ rights and leaving the responsibility for the promotion of IPs development and the strengthening of their identity to the state institutions. 
The CRIC deliberately insists on using the (human) rights discourse, considering that their “development” depends on the promotion of IPs rights by the state. This position was also confirmed in a personal interview with V. Piñacué, an indigenous leader from Cauca, who commented that the indigenous peoples of Cauca seek dialogue. In other words, they appear to recognize the Colombian state as the proper realm for furthering their cultural identity, while they also consider the Colombian state as the main duty bearer in relation to the respect for, protection, and fulfillment of their rights.  
On the other hand, the CRIC (2005) said that in 44 years, the state recognized just 200.000 hectares for IPs throughout the country. The CRIC considers these land titles as the recognition of historical IP’s occupations, and not as the result of a just agrarian reform in Colombia. For Houghton (2008: 96), it is clear that the only concrete actions towards real IP land rights in Colombia would be direct administrative expropriation actions. This is precisely part of the legal confrontation of the CRIC against the state.
CRIC’s economic project
The CRIC seeks to strengthen communitarian work over recuperated lands, according to their traditions (CRIC official webpage). They do not consider economic development without considering a concomitant environmental equilibrium. The key principles with which they develop their own production mechanisms are solidarity and reciprocity (ibid). Moreover, the CRIC proposed a plan of action based on food security for the indigenous peoples, for which they started to elaborate zonal tests aiming to plan suitable economic activities for each community (ibid). According to the CRIC (ibid), indigenous economy develops research, design and development planning, and seeks to obtain funding from the Colombian government. 

The Inter-cultural and Autonomous Indigenous University (UAII)
The project of an indigenous university is the result of more than 30 years of consultations regarding the necessity of reproducing IPs own cultural identity, including not only indigenous past but their present and future (CRIC official webpage). This project includes a bilingual and inter-cultural program aimed at strengthening IPs traditional knowledge, given that in Colombia there are 82 recognized indigenous peoples, and more than 65 traditional languages (ibid). The most remarkable aspect of this university is that the CRIC considers education to be the transmission belt of indigenous’ life projects in relation to their own conceptions of “a good life”, while they also recognize the importance of dialogue with the state (ibid).  
5.2 The IPC repertoire: with and without the law?
When asked about whether there is any other way, besides the “Minga”
, to stop the murders and armed pressure against the IPC, Aída Quilcué, former leader of the Regional Indigenous Council of Cauca (CRIC) responded that indeed, another route is legal action before the Courts (Inter Press Service-News Agency, 2009). This section presents a brief analysis of this double-edged strategy of institutional and extra-institutional efforts aimed at resisting and claiming. One must be aware though that in practice the division is not so clear-cut, since developing non-institutional strategies does not mean that IPs do not use the rights discourse. In fact, their extra-institutional repertoire, to some extent, uses this rationale. Hence, it is worth to clarify that the “extra-institutional” is intended to reflect the strategies used by the indigenous which are outside the state-institutional realm.
The extra-institutional repertoire 
The indigenous peoples of Cauca devised at least three fundamental strategies in order to shape their discourse of resistance: the Minga and the Assemblies; the Indigenous Guard, and the proposal of a “territory of peace” offered to civil society
 (Villa and Houghton, 2005: 106). 

The Minga and the assemblies can be defined as the most important acts of collective resistance of the indigenous movement since the 1970s, when they started the process of land recuperation (Murillo in NACLA Report on the Americas, 2009: 28). Indeed, although there was an ethnic connotation to this process, it was the land issue which framed the indigenous movement (Houghton, 2008: 84). The Mingas consist of massive acts in which the communities mobilize themselves for preventing any armed group to affect their lives or territories (Villa and Houghton, 2005: 107). For example, in 2001, some Coconuco indigenous peoples went out to the streets en masse with the purpose to stop some armed raids between the National Liberation Army guerrillas (ELN) and the Colombian armed forces. The Nasa communities reached an agreement with the Colombian Revolutionary Armed Forces (FARC) for preventing an armed attack, after some massive mobilizations at the central square of the municipality (ibid: 107).
The most recent and significant Minga was developed in October-November, 2008. It generated massive attention and solidarity amongst non-indigenous people in Colombia and internationally, and thus proved the organizational capacity of the indigenous peoples (Murillo, in NACLA Report on the Americas, 2009: 29). It consisted of a six-week march (joined by approximately 40.000 people) from Cauca to Bogota D.C., and was promoted through indigenous radio stations, Internet websites, and a few TV programs, even though the first two weeks of protest were (deliberately) ignored by the main media in Colombia. The objective for the 2008 Minga was mainly to put the issue of indigenous peoples’ rights on the agenda, and can be summed up in the following five-point agenda created by the IPC (ibid):
1. Opposition to the proposed free trade agreements (FTA) with the United States, Canada and Europe.
2. Opposition to what one could call “developmental legislation”, or in their words, the “laws of displacement” that only benefit the transnational corporations. This refers to regulations on natural resources in indigenous territories, i.e. on mining, water, and forestry. 
3. Opposition to the militarization of indigenous territories, under the “Democratic Security Policy” of the current government, funded by the United States. 
4. Respect for and application of the international instruments regarding indigenous peoples rights, including the recent UN Declaration on the Rights of Indigenous Peoples. 
5. An open call to all social sectors in Colombia to construct a “new society”. 
The 2008 Minga may not have led to immediate achievements. However, some tragic consequences can be taken as signals of its leverage power and political implications. In mid-December, 2008, just after A. Quilcué had arrived again to Colombia from Geneva ─after having attended the Universal Periodic Review performed by the UN Human Rights Council─, Ms. Quilcué’s husband was killed by the military in the Cauca region
. Although the Colombian government called this killing “an accident” (Murillo in NACLA Report on the Americas, 2009: 26), reportedly Ms. Quilcué herself was the target, since she was the leader of the 2008 Minga and had been (and still is) continuously opposing government policies (ibid)
.   
A second extra-institutional strategy created by the IPC is the Indigenous Guard which, in fact, is the hidden force behind the Mingas (Villa and Houghton, 2005: 107). It was born as a twin of the former “Indigenous Civic Guards” that performed a crucial role in the 1970s in terms of land recuperation (ibid). The Indigenous Guard was created since 2000 in the Extraordinary Congress of Caloto, Cauca, as a permanent body with control and security supervision functions in order to respond to critical situations in the context of the Colombian armed conflict (ibid: 108). It is mainly formed by unarmed volunteer youth, accountable to the “cabildos”
. The only instrument with which they perform their role is wooden canes, as they symbolize authority. 
A relevant issue regarding the Indigenous Guard is the fact that is has received pressure both from the armed forces and from the guerrillas, for the purpose of co-opting them (ibid: 108). One the one hand, the armed forces and some paramilitaries have tried to articulate the actions of the Indigenous Guard with counter-insurgency measures designed by the army, by offering training courses. On the other hand, the guerrillas have offered “joint control” over the territories (ibid). Nevertheless, the Indigenous Guard has publicly acknowledged their rejection of these false articulations, arguing for their autonomy and, at the same time, for preventing their indigenous youth to join any armed force (ibid). Another reason for the youth to join the Indigenous Guards is to achieve social status and some political and academic training (ibid). 
A thorough analysis of the Indigenous Guard would imply an investigation of the extent to which this mechanism constitutes “affirmative actions of power” (ibid: 109). In other words, the symbolic significance of the Indigenous Guard is that by declaring that war and the armed actors (either legal or illegal) are not legitimate, indigenous peoples declare themselves as legitimate actors within their territories (ibid). They do so by unarmed strategies such as the usage of their wooden canes.
The capacity of massive and pacific mobilization of the IPC allows them to defy the power of the armed groups, especially, the FARC rebels. Indeed, joined by the Indigenous Guard, the mother of Arthur Pechené, a Guambiano indigenous, sought for her son before the 6th Front of the FARC rebels, who had recruited him when he was 18 years old (Semana, 2009). “She could sacrifice her own life for her children”, told A. Pechené, when he explained his case in an interview ten years later (ibid).
The response of the IPC to the political violence in their region is characterized by being immediate, massive and confrontational (Villa and Houghton, 2005: 110). It can be summed up as having (ibid):
· A strong sense of legitimacy, thanks to a historical mobilization 
· Solid collectivist thinking 
· Disposition to “try and see”, which means they are flexible in terms of maintaining a certain doctrine or strategy of resistance 
· A vast experience in regard to land recovery and rights’ struggle
Finally, a third extra-institutional strategy designed by the IPC is to regard their land as territory of peace. That means that they offer their territory for public meetings and political dialogues with civil society. In fact, in 1999, during the peace negotiations between the Colombian government and the FARC guerrillas, the IPC considered that these negotiations did not take into account the voices of the rest of the society. In their view, especially the indigenous peoples, who were amongst the victims that have suffered the most throughout the conflict, should have been taking part in these negotiations. Accordingly, the IPC created a parallel space for negotiating and discussing the main concerns of civil society in relation to the armed conflict. Not surprisingly, these negotiations were not taken seriously by the Colombian government, and the media did not mention this episode. This represents a clear expression of the tradition of international law regarding any kind of resistance outside the state institutions which is seen as illegitimate. Therefore, Mr. Smith regards the actions of Ms Quilcué et al. as illegitimate. 
The institutional repertoire
As mentioned before, just after 1991 the legal controversies concerning indigenous peoples changed from land recognition and government to other issues, such as, inter alia, natural resources, autonomy, participation, prior consultation, military service, and religious freedom (Roldán, 2000: 96). However, it must be remembered, these issues were not new for the IP; they constituted old problems that had not been solved under the former assumption of national unity (ibid: 97).
The “Vitoncó” Declaration (1985) is a paradigmatic example of the rationale of the indigenous peoples of Cauca in relation to the Colombian armed conflict. This document was created by 45 cabildos of the Cauca region. Its main objective was to declare their right to autonomy from the armed actors (Villa and Houghton, 2005: 102; see also Santamaría, 2003: 15). This declaration reaffirms the right of the indigenous peoples of Cauca to control, monitor, and organize their social and political life within the resguardos, and their right to reject outsider policies (ONIC, 2002: 7). In addition, the IPC declared that they themselves decide how to control their land, and how to punish wrongdoers (ibid). 
A key issue to be mentioned about the Vitoncó Declaration is that the IPC declared the guerrillas as outsiders (Villa and Houghton, 2005: 102). The IPC, thus, separated themselves from the guerrillas. The former had been historically linked with the latter just in relation to land issues but the guerillas started to merge their motivations with personal whims such as war profits, regional alliances, and a national program for taking over the state. From the Vitoncó Declaration onwards the IPC consider all the armed actors as their enemies who have no right to impose their will onto them (ibid). Nevertheless, one must note that the IPC do not entirely separate themselves from extreme leftist actors, since they leave the possibility for dialogue and mutual agreements (ibid: 103). 
One year later, the CRIC enacted the “Declaration of Ambaló”, specifically directed against the guerrillas (ibid). It contended that the guerrillas should not translate their war to the indigenous lands, and that the IPC had been and will be deciding for themselves thanks to their right to autonomy (ONIC, 2002: 55). They considered it necessary to join efforts with other popular organizations and that these relations must be in terms of respect and equality (Villa and Houghton, 2005: 103). 
It is noteworthy that in the late 1980s the Colombian state started a crude war against insurgent organizations, meaning that the armed forces (both legal and illegal) continuously deployed military operations nearby and even within the indigenous resguardos. The IPC took advantage of this confrontation and transformed themselves into main characters with a new discourse, which was called “the negotiated peace” (paz negociada) (Villa and Houghton, 2005: 104). The IPC launched a peace proposal of three main points: a comprehensive agreement amongst all the social actors; the adoption of a regional development project with the participation of the indigenous peoples and the peasantry; and de-militarization of indigenous lands, both by the Colombian military forces and the guerrillas (ibid). In 1988, three main guerrilla groups (the M-19, the PRT and the EPL) demobilized themselves and started peace negotiations with the government, a scenario backed by the IPC through the “Caucanos por la Paz” initiative (ibid). Thus, one can see that during the 1980s, the indigenous movement became a key peace negotiator. 
However, the emergence of the so-called paramilitaries and the re-ignition of the armed conflict in the late 1990s affected the IPC. Moreover, as the CRIC stated, the drug industry invaded the Cauca region and diminished cohesion and harmony (CRIC, 1997: 42). The re-emergence of the hostilities obliged the IPC to act and therefore, they elaborated another paradigmatic document called the “Declaration of Jambaló” (1999). 
The Jambaló Declaration claims that it is the IPC themselves, united and organized, who will construct their life projects with the support of what they have learned from mother earth, and under the principle of reciprocity (ONIC, 2002: 10). They also stress that they are willing to contribute to the situation of other peoples and organizations, in order to construct a truly democratic Colombia (ibid). Furthermore, they claim their right to territorial autonomy in accordance with their historical and constitutional principles as well as international law and the norms related to mother earth (ibid). This sentence is of remarkable importance for this paper, since it contains a clear recognition of international law and the language of rights, but in a way compatible with what the IPC call “the norms related to mother earth”.  
The most recent institutional manifestation of the IPC is Resolution 002 of February 2009, in which the Nasa communities of Cauca decided to notify the drug traffickers who had installed themselves in Nasa’s lands to leave these territories within three days after the signature of the agreement. In case they would not comply with the indigenous decision, the indigenous law ordered the Indigenous Guard to find the armed actors, their arms and drug laboratories, and force them to leave (Semana, 2009).  
It is important to underline that the methods devised by the IPC aimed at complying with their own declarations are quite related to the extra-institutional repertoire mentioned above (the Minga and the Indigenous Guard). This scenario presents a crucial issue for this paper: the “living law” for the IPC appears to conciliate international law with the indigenous peoples law. In other words, the IPC transform the “law in the books”─ which translates a discourse of private property, land titles and trespassing ─ into the living law of mother earth. Land, in that sense, represents way more than just an asset for material accumulation/exploitation; the CRIC calls for a more complex understanding of land, referring to a close relationship where land educates the peoples. The discourse contained in the Declaration of Jambaló (1999) ignites the possibility of a legal and extra-legal interaction, for which the language of rights can only be accepted if it welcomes the IPC’s own conceptions of life. 
The former consideration can be strengthened by mentioning that V. Piñacué pointed out that “Colombia is a country of laws. If one is not aware of law, one cannot be part of the political discussion”. Then he stressed that (human rights) law is indeed an instrument used by the IPC to the extent that it permits them to communicate with the Colombian polity. Nevertheless, in his view “human rights law has no teeth since it is not complied with”.
5.3 Final considerations

This chapter explained the living law context in the Cauca region of Colombia with regard to the indigenous peoples of Cauca. By having analyzed the history of the CRIC, one can argue that this social movement represents what this paper has meant with international law from below. CRIC’s strategies for claiming indigenous human rights to land, culture, and development entail a complex and overlapping series of extra-institutional and institutional actions that together constitute alternative ways of understanding the language of rights and development. One can note that rather than confronting the Colombian state, indigenous peoples of Cauca interact with it and even recognize its major role concerning their human rights. 

CHAPTER SIX
CONCLUDING OBSERVATIONS
It is not easy to theorise about human rights. Human rights are supposed to be a strong answer to the problems of the world, so strong as to be universally valid. Now, it seems more and more obvious that our time is not one of strong answers. It is rather a time of strong questions and weak answers. This is so because our time is witnessing the final crisis of the hegemony of the socio-cultural paradigm of western modernity and, therefore, it is a time of paradigmatic transition. It is characteristic of a transitional time to be a time of strong questions and weak answers (Santos, 2009: 3)
The limited empirical data obtained throughout this research did not impede the author to acknowledge that the indigenous peoples of Cauca (IPC) still experience systematic land seizures and the risk of losing their cultural existence. They receive a legal repertoire which does not address the problems as they understand them (Nayar, 2003). So they have had to reframe this repertoire with their own means of interpretation and action. The outcome of this interaction/confrontation is that these actors perceive more than one source of law for claiming their life views, basically implying legal pluralism (Tamanaha, 2007: 396). Legal pluralism entails dialogue between “expert” knowledge and “indigenous” knowledge over confronted issues, i.e. land.  

Throughout this research, there always was the concern whether the actual case of Cauca is nothing but the replication of the power of co-optation of Mr. Smith’s international law from above rationale. Unfortunately, there cannot be a clear-cut answer on this issue. This paper analyzed how Ms. Quilcué et al. placed themselves as political subjects with socio-legal initiative and autonomous institutions. The extent to which Mr. Smith has co-opted their behavior and repertoire is not easy to define due to the fact that they reinforce each other (Dale and Samara, 2008; Rajagopal, 2003). At first, the two conceptual categories were formulated in terms of confrontation. Indeed, the way both of them conceive development, human rights, and the significance of life, is confrontational. However, they strengthen their identities thanks to the other. They need the other to reinforce their own existence. In fact, this reinforcement can be considered as the first conclusion of this research: Rather than being “Mr. Smith vs. Ms. Quilcué et al.” it is more appropriate to say “Mr. Smith and Ms. Quilcué et al.”. 

The objective of this research has been to analyze how and with what results do international law from above and international law from below interact in relation to securing the human rights of the IPC. By exploring the research sub-questions, this paper intended to investigate who makes the law, who benefits from it, and what do the actual people do with law. In that sense, the problem of land seizure and internal displacement of indigenous peoples of Cauca was studied, as well as the strategies set up by them in order to remedy their situation. Some crucial judgments from the Colombian Constitutional Court and a reference to the Inter-American Court of Human Rights was made, in order to determine whether there was any institutional actor that could provide those legal remedies. In that respect, as could be analyzed, courts appear as proper scenarios of juridical (political) debate from where indigenous peoples, as social actors, have achieved a new status as “subjects”, right holders, and agents for/of social change.
With respect to the issue of land, it might be said that land cannot be seen as “the root cause” of the Colombian conflict. This paper joins the voices who say that it “helps sustaining” conflicts (Huggins et al., 2005: 1). However, when referring to indigenous peoples, as we have seen, land constitutes something additional. Indeed, for the indigenous peoples of Colombia land represents “the root cause” since it does not only mean a material asset but a distinctive connection (Dannenmaier, 2008) often called “cosmovision”. However, just saying that is nothing new to social sciences research. It is when one sees particular conceptions of land as “expert knowledge” confronting understandings of “indigenous knowledge”, plus overlapping issues like global vs. local, legal vs. illegal, and individual vs. group conceptions of life, that the realm for framing, claiming and advocating rights emerges and further research should be encouraged.  
Clear signs emerge from this case representing international law from below through social movements. Firstly, the Indigenous Guard represents “affirmative power actions”. They declare that war and the armed actors (either legal or illegal) are not legitimate; thus, on the contrary, that they themselves are legitimate within their territories (Villa and Houghton, 2005)). The ways through which they declare themselves as legitimate actors, are expressed by unarmed strategies such as the usage of their wooden canes. This constitutes an open confrontation against Mr. Smith’s faculty of declaring what is legal and what is illegal through his international law repertoire (Rajagopal, 2003). In other words, the faculty of declaring what is (il)legal belongs to other actors apart from Mr. Smith.
Secondly, while IPC consider that lands which have been recognized, aggrandized or recuperated for them by the state are nothing less than a historical declaration of indigenous peoples property, this openly confronts Mr. Smith’s idea that the nation-state manages and controls its territory, as he commented in the explanation of Colombia’s vote on the UN Declaration on the Rights of Indigenous Peoples (UNDRIP), and has maintained throughout the negotiation process within the Organization of American States in respect of the regional instrument on IP rights (Castrillón, 2006; see also Kingsbury in Alston ed. 2001). In other words, the issue of land property indeed constitutes an ongoing confrontation between Mr. Smith and Ms. Quilcué et al. However, as noted throughout this paper, indigenous peoples have sometimes fallen in the vices of Mr. Smith’s conception of property, related to title and trespassing. Moreover, the fact that indigenous peoples appeal to law in order to obtain property rights would, at the end, reinforce Mr. Smith’s repertoire, since it is the state that allocates title deeds. 
Thirdly, as witnessed throughout the 2008 Minga, the appeal to unity and solidarity amongst alternative conceptions of rights, development, and life, could be understood as an explicit manifestation of international law from below. The IPC’s open call to all social sectors in Colombia to construct a “new society”, based on the criteria of solidarity and reciprocity is a living scenario of alternative conceptions of life, distinct from the homogenizing project of nation-state to which “the Colombian majorities” are bound. Yet, as Kingsbury (in Alston ed. 2001) has mentioned, indigenous peoples represent a concrete identity politics group. This means the likelihood of clashing with other identity politics groups ─women’s movements, environmentalists, LGBT, workers, afro-communities, inter alia─ even more if one interprets the UNDRIP as an internationally recognized manifestation of a distinct indigenous identity, different from “minorities”, and just “discriminated groups”. However, no empirical evidence could be obtained for arguing that currently indigenous peoples clash with other identity groups.

From the text of the UNDRIP one could infer that the IP still pose a threat to the nation-state concept since control over natural resources and lands is explicitly mentioned. Nevertheless, in interviews conducted with an indigenous of Cauca, he emphasized the fact that they just seek political and cultural recognition, appealing to Article 7 of the Colombian Political Constitution, among others. This sort of contradiction and complex relation between accepting the state and confronting its very existence has been slightly geared towards “being part of it” but under conditions of respect and guarantee of “their” human rights, as the CRIC contends in its official webpage.       
In that sense, the CRIC focuses its struggles through exercising rights with a double purpose: on the one hand, enabling affirmation of their dignity as human beings but on the other hand, also enabling them to use the rights discourse to seek the ends of their struggle, which is a characteristic of social movements (Rajagopal, 2003: 249-53). In other words, it merges what one can call a sense of common humanity, as the basis of moral universality; but at the same time a sense of cultural diversity and autonomy, emphasizing our moral plurality (Parekh, 2005: 284). Moreover, as a social movement, the CRIC does not seek for state power, while it rejects any means of violence, and its vindications are locally addressed. It is the result of actual indigenous struggle, determined by overlapping global and local interactions, which means that it was not born out of a priori objectives. 
One cannot determine how long it will take for Ms. Quilcué et al. to balance power relations controlled by Mr. Smith. At least, a strong answer is that indigenous social movements understand they cannot choose not to be involved with law.  
ENDNOTES
� For examples, see chapter four of this paper. 


� A legal definition of a resguardo can be obtained in Article 2 of the Decree 2001 of 1988. 


� Here we refer to the human rights agenda according to the peoples, and not to the human rights repertoire initially designed by Mr. Smith, which only considers the rights of the homo oeconomicus: the individual and his property. 


� Information about this military agreement can be found in � HYPERLINK "http://www.semana.com/noticias-nacion/fin-conoce-texto-del-polemico-acuerdo-militar-ee- (last accessed November 4, 2009) " �http://www.semana.com/noticias-nacion/fin-conoce-texto-del-polemico-acuerdo-militar-ee- (last accessed November 4, 2009) � 


� Perhaps one of the major social justice achievements of the 1991 Political Constitution was the creation of a concrete constitutional mechanism through which any person (or group of persons) could invoke before the judicial branch the violation of any of the rights set up in this document. The “tutela” is a constitutional mechanism established in Article 86 of the Political Constitution and consists of a claim before any judge asking for a concrete action or omission from a given person (entity), due to an imminent violation of his/her/their fundamental rights.


� It is important to stress the fact that the Constitutional Court has established that the Constitution itself plus human rights treaties ratified by the state constitute a “constitutional block”. In other words, human rights norms are considered of equal hierarchy vis-à-vis the Political Constitution.


� Technically speaking, an “Auto” is not a judgment between two or more parties; it is a judicial pronunciation concerning a principal theme. In this case, the Auto 004 is a judicial document meant to verify the accomplishment with the judgment T-025 of 2004, being the latter the principal theme.  


� Translation from Spanish by the author. The original text can be seen in the CCC judgment “Auto 092 of 2008”.


� Minga is a Quechua term for “collective work for the common good”, as it is commented in the interview published at � HYPERLINK "http://ipsnews.net/news.asp?idnews=46528" �http://ipsnews.net/news.asp?idnews=46528� (last accessed August 14, 2009).


� Civil society here is understood as a group of social organizations created by the people, meaning more than the world of NGOs (Biekart, 1999).


� A full account of the facts of this killing can be obtained in the article written by M. Murillo, in NACLA Report on the Americas, Vol. 42, No. 4, July-August 2009, pp. 25-29.


� See also the interview published in � HYPERLINK "http://ipsnews.net/news.asp?idnews=46528" �http://ipsnews.net/news.asp?idnews=46528� (last accessed August 14, 2009).


� In Colombia, the cabildos are political administrative entities within a specific jurisdiction called “resguardo”. There is one cabildo per resguardo. For example, The Cauca region has 54 cabildos.
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APPENDICES


Appendix 1


Some examples of Mr. Smith’s repertoire in Colombia


Mr. Smith’s rationale in Colombia�
Repertoire�
�
Law 89 of 1890�
It was conceived as a temporal law, since it envisaged a “transition” period of 50 years for indigenous peoples (Castrillon, 2006: 361-4). By then, according to this law, they should have assimilated into the civilized society. This law classified the indigenous peoples into three categories. Firstly, the savages who needed to be converted by the Catholic Church which was in charge of them through its own institutions (ibid). Secondly, the semi-savages, who were in the process of being civilized (ibid). Thirdly, the so-called civilized indigenous, who were subjects to Law 89 (ibid). �
�
Law 114 of 1922�
In order to stimulate the “improvement” of the physical and ethnic conditions of the indigenous peoples and Afro communities, this Law stated that the Executive branch would promote the migration of individuals and families that would not constitute motive for worrying, due to their personal and racial conditions (Castrillon, 2006: 330; see also Melo, 1989: 5).�
�
The terrazgo institution�
The terrazgo (also called terraje or terrazguería) was a common practice in the Cauca region, in which the indigenous person contracted the obligation of working non-remunerated days, in exchange of his/her “right” to work a certain land portion, owned by a landowner (Castrillón, 2006).�
�
Establishment of the INCORA, under the reform of 1968�
The 1960s were significant in terms of the governmental intention of promoting social justice through land distribution. However, this attempt of a real agrarian reform in Colombia has been a historical illusion. Between 1962 and 1972, the main source of land distribution was the very IP lands, and not lands placed in the Andean or Atlantic regions where land distribution was (and still is) the main cause of social conflicts (Houghton, 2008) �
�
The Chicoral Agreement(1972)�
Law 136 of 1961 established that the Institute for the Agrarian Reform (INCORA) would constitute IP reservations for the communities which did not have any land by that time (Houghton, 2008: 84). However, this law was tacitly revoked by the so-called “Chicoral agreement” in 1972, when former President M. Pastrana signed a contract with the big landowners compromising himself to stop land titling and to repress through the military any attempt of land occupation by the peasantry and the IP (ibid; see also Kalmanovitz, 1978). �
�
Merger of the INCORA and three more institutions into the INCODER: The creation of the Rural Development Statute (Law 1152 of 2007)�
The argument posed by the current government for justifying the merger of the INCORA, the INAT, the INPA, and the DRI (the four institutions created in the 1960s for fostering an agrarian reform), is that the process of agrarian reform in Colombia could not achieve its goals (Houghton, 2008: 91). This was the main argument for paving the way to enacting the Rural Development Statute, which was based on the developmentalist criterion of increasing exports production as a requirement for fighting against poverty and landlessness (ibid). In addition, the World Bank had lent US$32 million in 2003 to introduce the peasantry into the “productive chains”, which was nothing more than promoting and subsidizing big landowners at the expense of the peasantry, IP and afro-communities (ibid; see also Mondragón, 2003).�
�
The establishment, conservation, and aggrandizement of the indigenous reservations (procedure) �
Houghton (2008: 97-112) clearly mentions that land titling obstruction, land titling inefficacy, and lack of available lands for being allocated to the IP are amongst the main reasons why they are still claiming for this collective right before the state.�
�
Colombian Criminal Code of 1980 (Decree 100)�
For the indigenous peoples not to be convicted, their attorney had to prove that they were not civilized, so special measures needed to be taken. This was similar to the treatment given to children and mentally disabled people. �
�
Power of decision is allocated to the state �
The General Direction of Ethnic Issues of the Ministry of the Interior, on behalf of the Colombian state, is considered the official voice for determining who are indigenous peoples in Colombia through the so-called “ethnicity studies” (Houghton, 2008: 114-5). These “studies” consist of concepts elaborated by anthropologists thanks to ethnographic analysis, bibliographic reviews, and interviews, aimed at enacting a resolution recognizing the existence of a given community. This official recognition has immediate effects and permits said communities to start land titling, inter alia (ibid). The consequence of this power of decision is that some indigenous communities have been denied their very existence, thus neither land rights, official existence in the Census, nor previous consultation rights are entitled to them, as has happened with the Mokanás community of the Atlántico region, the Pijaos in Tolima, and some communities of Putumayo (ibid).�
�
Violent repression against mass protests�
The violence against the indigenous peoples of Colombia has been a systematic and general practice. The National Organization of the Indigenous Peoples of Colombia (ONIC, 2009) has recently elaborated a comprehensive analysis of this issue to be presented to the UN Special Rapporteur on IP, which relates to massive cases where the Colombian state has responded with violence against resistance and mass protests of the IP, considering a de facto declaration of illegality (Rajagopal, 2003).�
�
The Colombian state neglect of its obligations concerning previous consultations according to the ILO Convention 169, even though the judicial branch has constantly considered these practices as unconstitutional�
Although the Colombian Constitutional Court has declared that agreements or policies which do not comply with the prior consultation mechanism established in the ILO Convention 169 are unconstitutional (it has happened continuously, i.e. in the cases of the U’waa and Emberá Chami communities) the state still neglects this international obligation, since it enacted a law (Law 1214 of 2008) approving a 1990 bilateral agreement with Venezuela, aimed at fostering  the “integral development” of the Wayúu communities of the Guajira region without their participation. This law was recently declared unconstitutional by the Court (judgment C-615 of 2009)��
�
(Table 1)























Appendix 2


Colombian Constitutional Court- Auto 004 of 2009


Overall situation of indigenous peoples�
The differential issue about internal displacement of IP vis-à-vis other groups is that their case merges individual and collective rights violations (CCC, Auto 004 of 2009: 12). This is an invisible emergency. The IP have been victimized by a conflict to which they consider themselves to be neutral (ibid: 2). They claim before the illegal armed groups to respect their lives, collective integrity, and traditional lands (ibid). While the IP continue to be exterminated, the Colombian society considers itself proud to be a multi-cultural society (ibid). This contradiction between reality and the general representation about reality has surprised the CCC to the extent that it stresses that it -the CCC- has to act in order to curtail a generalized indifference from the Colombian society, which contradicts the principles of a social state under the rule of law (ibid: 3). Fear, pain, and lack of trust in the state have perpetuated in the individual and collective memory of the IP (ibid). The CCC considers that their extreme poverty and institutional abandonment have been worsened by the internal displacement, which, according to this court, is meant to be a consequence of the internal armed conflict (ibid). Insecurity of the recipient towns produces further displacements (ibid: 13). There are at least 30 IP communities in danger of physical and/or cultural extermination (ibid: 4). Three main patterns have been evidenced by the CCC: firstly, armed confrontations between armed groups within IP lands without the participation of IP that directly affect them (ibid). Secondly, armed confrontations within IP lands including participation of the IP. A major cause of internal displacement is the stigmatization against IP, given that every armed group consider the IP to be allied to the other armed group (ibid: 5). Thirdly, socio-economic processes that affect traditional lands and IP culture. This situation is fostered by economic interests in the IP reservations, and the invasion from colonizers (peasants) which overlap with different issues, i.e. armed groups’ presence, illicit crops, air spraying, military operations (ibid: 7). In that sense, the outcome of this multi-presence is that sometimes “legal” actors develop “legal” activities irregularly –without complying with the environmental standards, like forestry, whereas “illegal actors” develop “legal” and “illegal” activities (ibid: 8). Finally, there are other socio-economic factors, not less important, that are exacerbated by the armed conflict, also ending up in internal displacement. Here the CCC refers to extreme poverty, food insecurity, acculturation, and a not reliable census concerning IP (ibid: 9). �
�
Land as an overlapping factor�
The fact of having a land title or a legally recognized reservation, does not guarantee that the IP can physically possess and control those territories (ibid: 9). According to (the evidence presented to) the CCC, the interest of the non-indigenous in the indigenous land is mainly due to natural resources, strategic value in military terms, its economic value, and its distance from urban areas (ibid). By “non-indigenous”, the Court understands armed and non-armed, as well as legal and illegal actors, sometimes overlapping each other (ibid). At the same time, forced displacement means more damage for the IP due to the special value of land according to their culture (ibid: 10). A relevant issue to be mentioned is that land problems also cause inter-ethnic conflicts (ibid).  �
�
Legal and constitutional assessment of the situation (differential criterion)�
Due to its destructive sequels over the ethnic and cultural fabric of the IP, internal displacement fosters a clear risk of cultural and/or physical extinction (ibid: 11). 


Internal displacement violates both IP individual and collective rights (autonomy, identity and territory) (ibid: 24).  


The CCC emphasizes on the major violations caused against women and children, as they suffer the most due to the armed conflict (ibid: 14-17; see also CCC, Auto 092 of 2008, and CCC, Auto 251 of 2008). 


A crucial and significant issue to be considered consists of the fact that the CCC continuously adopts the Guiding Principles on Internal Displacement, as a criterion of interpretation, especially Principles 2, 4, and 9, regarding special protection for certain vulnerable groups such as the IP (ibid: 25-6). 


The CCC concludes that the state is the principal duty bearer in terms of fundamental (human) rights, and is responsible for protecting and maintaining the cultural diversity of Colombia (Political Constitution Article 7). Moreover, it reaffirms that it is the state the responsible both for preventing and assisting the internal displacement of IP (CCC, Auto 004 of 2009: 30). �
�
Institutional response to this problem�
The main point brought by the CCC is that the state response consisted of the enactment of several norms, policies and formal documents. While this was a major effort, they have not been put into practice (ibid: 18). The main documents elaborated have been the following: a) A document coordinated by the Direction of Ethnicity -Ministry of the Interior- with participation of Acción Social, some IP representatives, and local authorities (ibid), and, b) The Integral Plan: this program took seven years of research and participation of the IP and consisted firstly of an identification and categorization of the vulnerable IP (from 2000 to 2006), and secondly, of the actions for implementing this Plan (2007 onwards) (ibid: 20). The CCC considered that this Plan did not take into account the most affected IP communities (ibid: 23). Amongst the key state agencies responsible for coordinating, designing, implementing and evaluating public policy regarding the internal displacement of IP one can find Accion Social, the Ministry of the Interior, the Ministry of Culture, The Ministry of Education, The Ministry of Social Protection, Ministry of Defense, the Human Rights Program of the Presidency of the Republic, the National Planning Department, and the Colombian Institute of Familiar Welfare (ICBF). �
�
Measures to be adopted�
The most relevant aspect of this judgment is that the CCC ordered two key measures to the state to be complied within six months. Firstly, a program for guaranteeing the internally displaced IP rights, including a preventive component, an “ethno-cultural” criterion, and participation of the IP (ibid). Secondly, a comprehensive plan of ethnic protection against the armed conflict and internal displacement, consisting of prior consultation; the rights to truth, justice and reparation; protection to IP leaders, guaranteeing the IP right to return to their traditional lands based on voluntary and security criteria; and it is remarkable the fact that it orders results indicators as well as periodic evaluations of these programs (ibid). �
�
(Table 2)























Appendix 3


Interview questions and notes 


During fieldwork research in Colombia, primary data were gathered through three semi-structured interviews conducted in Bogota. Unfortunately, two of these interviews were not conducive to providing the insights sought for the benefit of the research. That explains why there is just one interview ─the interview with Victoriano Piñacué─ used throughout this paper since it fully provided the required data.


The following is the list of interviewees:


Name�
Organization�
Date and venue of the interview�
�
Victoriano Piñacué�
Indigenous leader from Cauca�
Alianza Social Indígena (AIS) premises, August 12, 2009�
�
Daniel Aguirre Lich�
Lecturer of Anthropology and Indigenous peoples linguistics at the Universidad de los Andes (Bogotá D.C.)�
Universidad de los Andes, Department of Anthropology, August 5, 2009�
�
Francisco Thoumi�
Consultant to the UN and the Universidad del Rosario (Bogotá D.C.) expert in drug trafficking issues�
Bogotá’s City centre, July 28, 2009�
�



Victoriano Piñacué (V.P) is an indigenous leader from the Cauca region in Colombia. Two-way communication was sought since the idea was to obtain relevant insights concerning his understanding of human rights, indigenous peoples law, and the resistance project adopted by the indigenous of Cauca. In this light, just a few questions were elaborated ahead of time. 


Interview questions:


Tell me about the political/administrative organization of the indigenous peoples of Colombia


Why did you study law?


What do you think about the human rights discourse?


Is there a major claim you would like to mention concerning Cauca’s indigenous peoples?


What is the main contribution of the Cauca region in terms of alternative life views?


What do you think about the drug industry and the perception of the coca leaf as illegal?


Interview notes:


According to the 1991 Colombia’s Political Constitution, indigenous peoples were recognized as autonomous subjects. Therefore, they were entitled to creating their own political and administrative institutions. As a result, the “cabildos” represent political and administrative entities within a specific jurisdiction called “resguardos”. The resguardos constitute the territorial realm where indigenous peoples can develop their own laws and institutions. There is one cabildo per resguardo. For example, the Cauca region has 54 cabilldos. 


Accordingly, each cabildo is divided into zones. In the Cauca region “Tierradentro” is the zone where most of the cabildos are placed. Each association of cabildos has its own bureaucracy being the “ejecutivos” or the “consejeros” the main authorities. Moreover, these entities join themselves and constitute “regional councils”, such as the regional council of Cauca: the CRIC. The CRIC is part of the so-called “macro-regional de occidente”, meaning the association of indigenous organizations placed in the Pacific region of Colombia.


The National Indigenous Organization of Colombia (ONIC) organizes annual meetings called “national congresses” where all the “macro-regionales” discuss relevant topics concerning natural resources, food allocation, land and security issues.


With respect to human rights, V.P. stated that they are certainly a “foreign language”. In Cauca, human rights do not “comply their main function”, which is to protect minority rights. Human rights are, to some extent, useless, since “they do not have teeth”, basically meaning that they cannot be coercive. However, he expressed that human rights “makes them feel protected” as it is a common framework of understanding. 


V.P. mentioned that Colombian national laws constantly clash with human rights standards, especially when it comes to analyze the issue of land. He considers that indigenous lands are still not totally recovered by indigenous peoples, which explains rituals such as the “Mother earth liberation” and the Mingas, devised for claiming indigenous right to culture and collective land. In his respect, V.P. considered that land that has been allocated by the Colombian state to the indigenous peoples is not adequate for agriculture whereas land allocated for industrial development projects consist of the best lands of the country. This has implied an unequal distribution of resources. 


He also claimed for the necessity of small crops against the idea of huge portions of land dedicated to agriculture. Small crops, according to V.P., imply more protection to the Colombian flora and fauna. An example of this view can be seen in the Nordic countries, where care for the environment is a permanent issue. Accordingly, “in Colombia people could live with such a good standard of living if Mother Nature was respected”. 


Regarding his motivation for studying law, he responded the following: “Why did I study law? Because everything in this country is about law. I wanted to know what this discourse that everybody talks about was”. V.P. suggested that law is indeed considered as an outsider discourse for indigenous peoples. An interesting issue can be seen when he said that “I (we) wanted to keep up with the majority discourse”.


In relation to the indigenous peoples of Cauca, V.P. pointed out that there are four tenets which guide their life projects: organized struggle, mutual respect, sacredness of nature and the environment, and communitarian and solidarity networks. The Cauca region has provided a clear example of coexistence in peace and harmony with nature, with themselves and with the community. He referred to this as the “rational enjoyment of every life aspects”.


Massive and pacific mobilizations are a sign of the possibility of peaceful means of resistance. Unfortunately, the response of the state institutions has always been violence and repression. 


Concerning the problem of the drug industry and the illegal use of coca leafs, V.P. referred to the necessity for the Colombian government to permit indigenous peoples to “use rationally” these plants, as a possible solution to the illegal business. He mentioned the case of Tierradentro, a zone within the Cauca region, where indigenous peoples have taken advantage of coca leafs with the purpose of producing food and tea products, making it visible that the problem is not the plant itself but the decisions that have been made with respect to this plant, regarding it illegal. He also considered that “the lack of social and labor opportunities have implied that a significant number of indigenous peoples in the Cauca region have joined the illegal drug industry”. 
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